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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO

UNITED STATES OF‘AMERICA and

STATE OF IDAHO,
 Plaintiffs,

Ve

ASARCO Incorporated, Coeur
d'Alene Mines Corporation,

Icallahan Mining Corporation,

Hecla Mining Company, Sunshine

N e N’ N N Nas” N Nt e gt St Nnt? Sl St Swf et

Precious Metals, Sunshine
Mining Company,
Defendanﬁs.
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CONSENT DECREE

I. BACKGROUND

A. The United States of America ("United States"), on_

behalf of the Administrator of the United States Environmental
Protection Agency ("EPA") flled a complaint in this matter
pursuant to Sections 106 and 107 of the Comprehen51ve
Environmental Response, Compensation, and Liability Act |
("CERCLAU),»4£ U.S.C; §§ 9606 and 9607, andlsection“7003 of the
Resource Conservation aﬁd Recovery ‘Act ("RCRA"), 42 U.S.C.

§ 6973.

BUNKER HILL consen4"§BENMR - page 2 » February ,1I (3994
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B. The United States in its complaint séeks,'inter
alia: (1) reimbursement of cértain costs incurred and to be
‘incurred by EPA and the Department of Justice for response
actions in connection with the Bunker Hill Superfund Site
(“Site").in Shoshone Cdunty, Idaho, together with accrued
interest; and (2) performance of studies and response work by the
Defendants at the Site consistent with the National 0il and
{Hazardous éubstance Pollution'Contingency Plan,»40 C.F.k, Part
300 (as amended) (“NCP"). o _

C. In accordance with the NCP and Section 121(f)(1)(F)
of CERCLA, 42 U.S.C. § 9621(f)(1)(f), EPA formally notified the
State on November 3, 1992 of negotiations wifh potentia;iy -

h

|design and remedial action for the Site, and EPA has provided the

responsible parties regarding the implementation of the remedial

State with an oppoftunity to participate in such negotiations and
be a party .to this Conéént Decree. |

D. The State of Idaho ("State"”) has joined the
complaint against the Deféndants pursuant to Section 107 of
PCERCLA, 42 U.S.C. § 9607, and relevant state law.

E. ‘.EPA formally notified the United States Department
of‘the Interior, the United States Forest Service, and the Coeur

d'Alene Tribe on November‘3,'1992 of negotiations with

potentially responsible parties regarding the release of
hazardous substances that may have resulted in injury to natural

resources that are or may be under their trusteeship. However,

‘ BUNKER HILL CONSENT DECREE - Page 3 = February 11, 1994
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the notification létter further stated that natural resource
damages_would no£_be'a subject of negotiatioﬁsm' <:J
F. The Defendants that have entered into this Consent
Decree do not.admit any liability to the Plaintiffs arising out
of ‘the tranéactions or occurrences, including releases, alleged
in the complaint;'

G. Pursuant to Section 105 of CERCLA, 42_U.S.C.'§ 9605,
HEPA placed the Bunker Hill faéility-on the National Priorities
List, set forth at 40 C.F.R. Part 300, Appendix B, by publication
in the Federal Register on September 8, 1983, 48 Fed. Reg. 40658.

H.  The Site has been damaged by over 100 yeérs of
mining and 65 yéars.of smelting.activity,fas well as a variety of
other natural and man-made events. Heavy metals have been |
reieased into soils, surface water and groundwater throughout the <:>
Site to varYing degrees thrbugh a combination of occurrences
including airborne particulate dispersion, alluvial deposition of
Wtailings thfouqh Qarious mechanisms, inciuding the flobding of
the extensive flopdplain érea within the Site, and other
contaminant'movement from both on-site and off-site sources.

I. For the purposes of conducting the Remedial
Investigatién And Feasibility Study ("RI/FS"), the Site has been
divided into Populated Areas and,Non—Pépulated Areas. A separate
RI/FS and Record of Decision was performed for each of these |
identified areas. |

J. In April 1991, EPA and the State‘completed the .

|| Populated Areas RI/FS. Pursuant to Section 117 of CERCLA,

|| BUNKER HILL CONSENT DECREE - Page 4 February 11, 1994 <;>
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Unit remedial action on April 26-30, 1991, in the Shoshone News
Press, a major local newspaper of general circulation. EPA
provided an opportunity for written and oral comments from the

public on the proposed plan for remedial action. A public

hearing was hela on May 23, 1991, to answer qﬁestions’and take
comments. A-copy of the transcript of the publiC‘méeting is
available to the public as part of the administrative record upon
which the Regional Administrétor based the selection of the
response action.

K. The decision by EPA on the remedial action to be

impiemented for the Residential Soil Operable Unit of the Site is
embodied‘in,a final Record of Decision (tﬁe 11991 ROD") which was
executed on August 30, 1991, by EPA and the-staﬁe. Tﬁe ;991 RQD
includes‘a responsiveneés éummafy to the public comments:v Notice

of the final plan was published in accordance with Section 117 (b)

of CERCLA,,42 U.S.C. § 9617(b).

L. .'In June 1992, EPA andtsome of the PRPs completea'the
Non—Populéted Areas RI/FS.‘ Pursuant to Section 117 of CERCLA, 42
U.S.C. § 9617, EPA published ndtice of the completion of the FS
and of the prSposed plan for remedial action on June 13;'1992, in
the'Shoshoné News Press and the Spokesman-Review, major local
newspapers of general circulation; EPA provided an opportunity
for written and oral comments from the public on the'proposed'

plan for remedial action. A public meeting was held on

‘ BUNKER HILL CONSENT DECREE - Page 5 February 11, 1994
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June 25, 1992, to aﬁswer questions and take comments._ A copy of
the transcript of the public meeting is avaiiable to the publi¢
as part of the édministrative record uﬁon whiéh the Regional
Administrator based the selection of the response action.

M. The decision by EPA on the remedial action to be
implemented for the Non- Populated areas and the remaining
populated areas of the Slte is embodied in a ROD (the "1992
ROD"),'executed on September 22, 1992, by*EPA and the State of
Idaho. The 1992 ROD includes a responsiveness summary to the
public comments. Notice of the final plan Qas published in
accordance with Section 117(b) of CERCLA, 42 U.S.C. § 9617 (b).

N. The Panhandle Health District ("PHD") has agreed to
seek to adopt and implement an'environméntal health code which

lw,ill provide the basic regqulatory framework for implementation of

an Institutionél Contro;‘Pfogram ("ICP"). PHD agrees to wqu
with the local govefnments within the Site to incorpbrate
enabling language into their planning and zoningférdinances that
w1ll complement the environmental health code and aid in the
1mplementatlon of the ICP. If a local gove;nment 1;munable or
does not adopt the necessary enabling provisioné, PHD will seek
to implement the ICP through its own authorities. ' The existence
of the ICP, as well as the existence of the provisions for the
ICP's enforcement;'thrbughfeither the PﬁD‘s.envirohmental health‘
code or the planning and ;onihg or&inances of local governments
within the Site, are an acceptable and integral component of

remedial actions for the 1991 ROD and 1992 ROD.

H

“ BUNKER HILL CONSENT DECREE - Page 6 February 11, 1994
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O. Throughout the years, a number of removal actions

have been conducted at this Site.

| 2 Based on the information presently available to EPA,

EPA believes that thevwbrk will be properly and promptly
conqucted by the Settling Deféndants if conducted iﬁ acco;dance
Vith the requirements of this consent Decfee and itsiattachments.

| Q. Solely forlthelpurposes of Section 113(j) of CERCLA,
42 U.s.C. § 9613(j), the Remedial Action and the Work to.be
performed by the Settling Defendants shall constitute a response
action taken or ordered by the President.

- R. Based on investigations set forth in the RI/FS
“studies and other data compilations and investigation reports,
EPA has determined that the amounts of hazardous substances
attributable to the De Minimis Defendants at the Site (Coeur
“d'Alene ‘Mines Corporation and Callahan Mining Corporatlon) are

minimal in comparison to those attrlbutable to others at the

Site, énd the toxic or other hazafdous effects of the hazardous
substances attributable to the De Miniﬁis Defendants at the Site
do not céntribute disproportionately to the cumulafive toxic or
other hazardous effects of the hazardous substances at the Site.
S. Excepf as otherwise provided ih this Consent Decree,
in signing this Decree ﬁhe Settling‘Defendants and De Minimis
Defendants deny any and all legal and equitable liability and
reserve all defenses under any federal, stéte, local or tribal
statute, regulaﬁibn, or common law for any claim, endangermént,

nuisance, response, removal, remedial or others costs or damages

BUNKER HILL CONSENT DECREE ~ Page 7 February 11 174025
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incurred or to be incurred by the United States, the State, or
other entities or persons or any natural resource damages as a-
result of the release or threat of release of hazardous
substances to, at, from or near the Site.. Pursuant to 42 U.S.cC.
§ 9622(d) (1) (B), entry of this Consent Decree is not an |
acknowledgment.by‘Settling-Defendants and De Mininis Defendants
*that any\release or threatened.release of a hazardousvsubstanCe

constituting an imminent and substantial endangerment‘to human

health or the environment has occurred or eiists at the Site.
Settling Defendants and De Minimis Defendants do not admit and
retain the right to.controvert any of the factual or legal
statements or determlnatlons made herein in any judicial or
admlnlstratlve proceedlng except 1n an action to enforce ‘this
Consent Decree or as provided in Paragraph 100. Settling
‘Defendants and De Minimis Defendants do'agree,.however, to the
Court's jurisdiction over this matter. "This Consent Decree shall

not be admissible in any judicial or administrative proceeding

against'any Settling Defendant or De Minimis Defendants, over its
objection, "ds proof of liability or an admission of any_fact |
“dealt‘with herein, but it shall be admissible in an action to
enforce this Consent Decree. This Consent Decree shall not be
WadﬁisSible in any judicial or administrative_proceeding brought
by or on behalf of'any Natural Resoane Trustee for natural
“resource damages, or in any ]ud1c1al or administrative proceedlng

brought against any Natural Resource Trustee, over the objectlon

TL7416
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of any Natural Resource Trﬁstee, as proof of or a defense to'v
liability or as an admission of any fact dealt with herein.

T. The Parties recognize, and the Court by entering
this Consent Decree finds, that this Consent Decree has been
negotiated by the Parties in good faith and implementation of
this Consent Decrée will exﬁedite the cleanup of the Site and
will avoid prolodged and complicated litigation between the
Parties, and that this Consent Decree is fair, reaéonabie, and in

the public interest.

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:

II. 'JURISDICTION

1. This Couft has jurisdictién ovér the subject matter
of this action pursuant to 28 U.S.C. §§ 1331 and 1345, and
42 U.S.C. §§ 9606, 9607, and 9613(b). - This Court also has
personal jurisdiction over the.Settling Defendants and De Minimis
Defendants. Solely for the purposes of this Consent Decree and
the underlying cdmplaints, Settling Defendants and»De-Minimis
Deféndants waive all 6bjections and defenseé that they may have
to jurisdiction of the Court or to venue.iﬁ this District.
Settling Defendants and De Minimis Defendants shall not challenge
the terms of this Consent Decfee 6r this Coﬁrt's.jurisdiction to

enter and enforce this Consent Decree.

0 O i I 4 4#'7
A PN
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III. PARTIES BOUND

2. This Consent Decree applies to and is binding upon

the United States and the State and upon Settling Defendants and

||De Minimis Defendants and their heirs, successors, and assigns.

Any change in ownership or corporate statﬁs-of a Settling
Defendant or.a’De Minimis Defendant including; but not limited
to, any transfef of assets or real or personal property shall in'
no way éiter such Settling Defendants' or De Minimis Defendants"
responsibilities under this Consent Decree.

3. The Settling Defendants shall provide a copy of this
Consent Decree to each contractor hired by them, respectively, to
perform the'wérk (és defined below) required by this Consent
Deéree and to each pérson‘representing the Séttling Defendants <i>
with respect to the Site or the Work and shall condition all
contfacts entered into hereunder upon performance of‘the Work in
conformity with the terms of this Cansent Decree. Settiing
Defendants of” their reépective contractors shall provide written
notice of the Consent Decree to all subcontractors hifed to
perform any.portion of the Work réquired-by this Consent Decree.
Settling Defendants-shall:nonetheless-be responsible for éﬁsuring
that their respective contracfors and subcontractors perform the -
Work contemplated herein in accordance with this Consent Decree.
With regard to the activities unde;takeﬁ pursuant to-thiSICOnsent
Decree, each contractor and subcontracfor shall be deemed.to be

in a contractual relationship with the Settling Defendants within.

TX7213 '_<>
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|| the meaning of Section 107(b) (3) of CERCLA, 42 U.S.C.

§ 9607 (b) (3).

IV. DEFINITIONS
4. Unless otherwise'expressly provided herein, terms
Hused in this‘Consént Decree which are defined in CERCLA.or in
regulations promulgated under CERCLA shall haQe the meaning
assigned to them in CERCLA or in such reéuiations. Whenever
terms listed below ‘are used in this Consent Decree or in the

attachments attached hereto and incorporated hereunder, the

following definitiqns shall apply:

A. "Administrative Record" means all docunments,
iﬂcluding any attachments, enclosures, or other supporting'
materials'thereto, compiled, - indexed by EPA or the State of Idaho
and maintained by EPA as the Administrative Records in support of
the 1991 ROD or the 1992 ROD. |

B. "Ailocation Map" means the Bﬁnker Hill Superfdnd Site
LAllocatioh Map attached as Attachment c.

C. "“Asarco" and "ASARCO Iﬁcorporated" means the New
Jersey corporétion of ‘that name and its‘subsidiaries, including

all of the following: . Blackhawk Mining and Developing Compény,
‘FLimited;-Federal Mining and Smelting Company, Green Hill
Cleveland Mining Company, Government Gulch Mining Company,.
Limited, and Wyoming Mining and Milling Company, Limited, and the
Mine Owners' Association,.tb the extent of Asarco's‘interest;

. , e L .
provided however, that the terms "Asarco! and "“ASARCO Tladﬂaaﬂg

BUNKER HILL CONSENT DECREE - Page 11 ' February 11, 1994
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G. "Callahan Mining Corporation® means the Arizona
\corporation. |
| H. “Coeur d'Alene Mines Corporation" means the Idaho
'Lcorporation,
I. "Contractor" of "subcontractor" means the company or

G

Incorporated“~shall not include any subsidiary or affiliate,
whether:listed herein or not, to the extent that such subsidiary
is deemed liable for response acpivities at the Site as a fesult‘
of activities conducted by such subsidiary or predecessor of such
subsidiary in a capacity othef than as a subsidiary of, and as a
result of the subsidiary's or ‘predecessor's independenf acts or
omissions separate from the liability of, the New Jersey
corporation.

D. "Best Efforts" includes for the purposes of Paragraph
31 the payment of reasonable sums of money in consideration of
access. : |
E. "CERCLA" means the Comprehensive Environmental
Response, Compensation, and Liability Act_of 1980, as amended, <i>
42 U.S.C. §§ 9601 et seq; |

F. "Conseﬁt Decree" shall mean this Decree and all
attachments hereto which are listed in Section'XXX (Attachments).
In the event of conflict between this Decree and any attachment,

”this Decree shall control;

companies retained by or on behalf of the Settling Defendants to

‘ \ .
undertake and accomplish the Work and associated activities <j>

required by this Consent Decree; . o TR7429
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J. "Day" means a calendar day unless expressly stated
to be a working day. "Working day" shall mean a day other than a
Saturday, Sunday, or federal holiday. In computing any‘periéd of
time under this Consent Decree, where the last day would fall on
a Saﬁurday, Sunday, or Federal holiday, the period shall run
until the close of business of the next Qorking day;

K. "De Minimis Defendénts“ means Coeur d'Alene Mines
Corporatidn and Céllahan Mining éorporationL

L. "EPA" means the United States Environmental

Protection Agency gnd any successor departmehts or.agencies;

M. "Future Respoﬁse Costs" sHall mean all costs,

including, but not limited to, direct and indirect costs, that

Jthé United States and the State incur on or after the lodging of
Jthis Consent Decree in reviewing or developing plans, reports,
and 6ther~items pursuant to this Consent Decree, verifying the
Work, or otherwise implementing, overseeing, of enforcing this
Consent Décree,'including, but not limited-to, panoll costs,

contractor costs, travel costs, laboratory costs, the costs

|

”Section VIII (Periodic Review), Section X (Access)'(including,‘

incurred pursuant to Section VII (Additional Response Actions), "

but not limited to, attorneys fees and the amount of just
| compensation), Section XVI (Emergency Response Costs), and
rParagraph 91.of Section XXII (Covenants Not To Sue by

Plaintiffé). Future Response Costs shall also include all costs,

‘including direct and indirect costs, paid by the United States

TAReSg s a
TAL/}JL&
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{land the State in connection with Area I of the Site on or after

the date of lodging of this Consent Decree.

N;‘ "Hecla Mining Company" or "Heciaﬂ‘means the Delawarg
corporation of that name and its subsidiaries, including all of
the following subsidiary corporations: Lucky Friday Silver-Lead
Minés Company, Abot Mining Company, Consolidated Silver
Cérporation, Moonlight Mining Comﬁany, Niné‘Cprporation and Wall
Street Mining Company, and the Mine Owners' Aséociatibn, to the
extent of Hecla's interest; pfovided however, that the terms
"Hecla" and "Hecla Mining Company" shall not include any
subsidiary or affiliate, whether listed herein or not, to the
extent that such subsidiary is deemed.liable for response
aéfivities:at,the Site as a result of activities cbnductéd-by
such subsidiary or a predecessor of such subsidiary in a capaqity
other than as a subsidiary of, and as a result of the
subsidiary's-or predebessor's independent acts or omiésions

separate from the liability of, the Delaware corporation. Hecla

Inc.

O.. "National éontingency Plan" or "NCP" means the
National 0il and Hazardous Substances Pollution Contingency Plan -
promulgated pursuant to_éection 165 of CERCLA, 42 U.S.C. § 9605,
codified at 40 C.F.R. Part 300, including,'but not limited to,

any amendments thereto;

TI72L2
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P. "Operation and Maintenance" or "O & M" means all
activities required by ﬁhe Statement of Work ("SOW"S and by the
RDRs to maintain the effectiveness of the Remedial Action; |

Q. "Paragraph" means a portion of this Consent Decree
identified by an Arabic numeral or én upper cése letter;

R. "Parties" means the United States, the State of
Idaho, the Settling Defendénts, and the De Minimis.Defendants;

S. "Past Response Costs" Shali mean all costs,
including, but not limited to, direct and indiredt costs and
inﬁerest, that the United States and the State incurred and paid
with regard to the Site prior to lodging of the ConsentzDecree;

T. "Performance Standards" means those cleahup :

standards} standards of contfol, and other substantive
!requifements, criterié, or limitations set forth in the RODs, as
L;larified by the SOW or RDRs, except that "To Be Considered"
criteria'referenced in the RODs shall only be deemed Perfqrmance
Standards if so specified in an RDR. |

| U. “Plaintiffs" means‘the United States and the State
“of Idaho;
V. "RCRA" méans the'sblid Waste Disposal Act, as

amended, 42 U.S.C. §§ 6901, et seq. (also known as the Resource

Conservation and Recovery Act);

W. "Record(s) of Decision" or "ROD(s)" means both the

*

1991 ROD and the 1992 ROD, relating to the Site, and all

attachments thereto. These RODs are attached hereto as
. . ",7‘4* res A r.:?,a"
Attachment A and incorporated herein by reference; b o i
BUNKER HILL CONSENT DECREE - Page 15 February 11, 1994
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X. "Remedial Action" means those activities, except for

O'& M; to be undertaken by the Settling Defendants in a
Reasonably Segregable Area of the Site to implement the SOW, the
RbRs; and any other final plan or specification approved by EPA.
The Reasonably Segregable Areas are:

-City of Pinehurst (including Dalton Subdivision)
-City of Smelterville (including 3 parcels of Asarco
owned commercial property commonly known as the 01l1d

Lions Club Lease, Linfor Lumber and Theater Pit)
-City of Wardner

' -City of Kellogg (portions located on northern side

of I-90)

-City of Kellogg (portlons located on southern side
of I-90)

-Unincorporated community of Page

-Unincorporated residential area of Elizabeth Park
Ross Ranch and Montgomery Gulch

-Page Pond;

Y. "Remedial Action Work Plans" shall mean the
Residential Areas Annual- Remedial Action Work Plans and the Page
Pond Remedial Action Work Plan submitted by the Settling

Defendants pursuant to this Consent Decree and described more

fully in the SOW;

Z. "Remedial'Design Reports" (or "RDRs") means the'
documents submitted by the Settling Defendants to.implement the
Work required under this Consent Decree. These RDRs are attached
hereto as Attachments E -~ I and incorporated herein by reference;

“AA. "Section" means.a'portion of this Consent Decree'
identified by a Roman numeral,

AB. "Settling Defendants" means the follow1ng Settling

Defendants; Asarco Incorporated, Hecla Mining COmpany, Sunshine

Precious Metals, Inc., and Sunshine Mining Company. .

- BUNKER HILL CONSENT DECREE - Page 16 ‘February 11, 1994
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AC. "Smelter Defendants" means Bunker Hill Propergies,
Inc; Bunker Hill Mining Company; Bunker Liﬁited Partnership;
Golconda'Mining»Company;vGulf USA Corporation; Highlandlsurprise
Consolidated-Mining Cohpény; Minerals Corporation of 'Idaho;
Pintlar Cbrporation; Silver Bowl, Inc.; Stauffer Chemical
Company; Syringa Minerals Corporation; Union Pacific Railroad and
ahy other Bﬁnker Hill potentially responsible parties named or to
be named by the Environmental Protection Agency.

>AD; The "Bunker Hill Superfund Site" or "Site" means an
approximately twenty-one (21) square mile area-in Shoshone»
County, Idaho, runniﬁg approximately seven (7) miles in thg éastf
west direction and approximately tﬁree (3) miles in the north?'.
séuth direction as more accurétely,delineated on Attachment C,
the Bunker Hill Superfund Site Allocation Map, excluding any
hazardous substances in the South Fork of the Coeur. d'Alene River
which flow into the Site;

AE. "State" means the State of Idaho;

AF. "“Statement of'Work" or "Soﬁ" éhall mean the document
setting forth the bek; as set forth in.Attachment B to this
Consent Decreé, and any modifications.made in acéordance with

this Consent Decree;

"AG. "Sunshine Precious Metals, Inc." “"Sunshine Mining

1

Company" or "Sunshine" means the Delaware corporations with those

names.

-

AH. "Supervising Contractors" means the Settling

Defendants or the principal contractors retained by the Settling

BUNKER HILL CONSENT DECREE - Page 17 February 11, 199
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Defendants to supervise and direct the implementation of ‘the Work

under this Consent Decree;

AI. "United Statés" means the United States of America}

AJ. "Waste Material" shall mean (1) any "hazardous
substance" under Section'101(14) of CERCLA, 42 U.S.C. § 9601(14);
(2) any pollutan?sor contaminant under Sectionv101(33) of CERCLA,_
42 U.S.C. § 9601(33); (3) any "solid waste” under Section |
1004(27) of RCRA, 42 U.S.C. § 6903(27); and (4) any "haiardous
waste" under Idaho Code § 39-4403(8); |

- AK. The "Work" shall mean all activities Settling
Defendants are required to perform under this Consent Decree,
except thoée:required by Seétion XXVI (Reténtion of Records).

O

V. GENERAL PROVISIONS

5. Objectives of the Parties

The objectives of the Parties 'in entering into this
Consent Dééree are to protect public health or welfare or the
envirénment at thé Site by the design and implementation of-
respoﬁse actions at‘the Site by the éettiing Defendants and to
»reimburse response cqsts of the Plaintiffs.

6. Approval of RDRs and SOW

Theé Uﬁited States and State. have.reviewed and approved
the RDRs for Residenfial Yards, Rights-of—WaYs, Commercial

Properties and Water Well Closure, the SOW and the Institutional

Control Program Document attached hereto, and have found them

consistent with the RODs, the NCP, and the requirements of _‘”“J’ﬂ&
| o TA7156
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relevant EPA remedial design guidance documents. The draft RDR
for Pade Ponds has been reviewed and approved, but remains
subject to review and approval of the final RDR in accordance
with the procedures spec1f1ed in this Consent Decree.

7. Commltments by Settling Defendants -

a. The Settling Defendants shall finance and perform
the‘wOrk in accordance with this Consent Decree and all plans,
standards specifications, and schedules set forth in or
developed and approved by.EPA pursuant to this Consent Decree.
Settling Defendants shall also reimburse the United States and
the State for Past Response Costs‘and Future Response Costs as
provided in thls Consent Decree. .

. b. The Settling Defendants shall flnance and perform the
actiQities required by the RODs set forth in the follow1ng RDRs
and the SoW: o

(1) Residential‘Yards (Attadhment E);

(2) Page Pond Closure (Attachment F); and

(3) Rights~of-Way (Attachment G), Commercial Properties
(Attachment H), and Water Well Closure (Attachment I), solely in
those areas designated as Area I on the Bunker Hill”Superfundu
Site Allocation Map - (Attachment C) and as.provided in the
Commercial Rroperties RDR . for Whites RV Park.

c. The Settling Defendants shall finance and perform
their portion of an institutional-controls program (Attachment D)
for the Site. Annual costs incurred for their portion of the“

institutional controls program will be paid by the Settling

BUNKER HILL CONSENT DECREE - Page 19 B February 11, 1994
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Defendants on a quarterly basis until certification of all
Remedial Actions required by this Consent Decree. Within sixty
(60) days of such'certificatioh, permanent financing in the form
of a trust or other similar mechanism for-their portion of the

institutional controls program will be provided by the Settling

Decree, Settling Defendants sha;l pay one million dollars
($1,000,000) to.the.State of Idaho which will be he;d in trust
“for use in impiementing aspects of the InStitutionaltControls
Prpgram, as provided-in the Trust Declarations (Attachment M),
|l that are not otherwise funded or 1mplemented by the Settling
Defendants pursuant to Attachment D.

e. In December 1991 and again in September 1993,
certain Settllng Defendants commltted to Shoshone County, Idaho
to provide partial funding for an alternate-water storage tank
and associated valves and piping sufficient to connect the tank
to the County's ex1st1ng water llne. These same Settling
Defendants also have - agreed to prov1de a parcel of real property
on which to locate the tank. |

£. Except as to Paragraph 55 (Reimbursement of Past

Response Costs), the obligations'of the Settling Defendants to

finance and perform their obligations and to pay amounts owed the

Py )

United States and. the State under this Consent Decree areriqigtva
. 2 o
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Hand several. 1In the event of the'insolvency or other failure of
any one or more of the Settling Defendahts to implement the

“requirements of this Consent Decree, the remaining Settling

“Defendants shall complete all such requirements.
8. Cbmmitments By De Minimis Defendants

The De Minimis Defendants shall together pay the
‘total sum  of one million-two»huhdred thifty thousand dollars
($1,230,000) to the Settling Defendants aﬁd shall have no further

obligations under this Consent Decree except as otherwise

specifically set forth in this Consent Decree. Within thirty
(30) days of the Court's entry of this Consent Decree, the De
Minimis Defendants shall make their payment to the Settling

Defendants with a copy of such payment to EPA.

r—
——

H "9, Términation of Administrative Orders

Upon entry of this Consent Decree, the following .

administrative orders shall be deemed satisfied and withdrawn as
to ﬁhe Settling‘Défendants and De Minimis Defendants:
Administrative .Order and Settlement Agreement for 1990
Residential Removal Action at the Bunker Hili~Superfun§ Site,‘EPA
Docket No. 1090-05-35-106; Bunker Hill Superfund Site
[[Administrative Order on Coﬁsent: Hillsides Revegetation/

Stabilization and Removal Action, EPA Docket No. 1090-10-01-106;

Administrative Order on Consent for 1991 Removal Action at the
Bunker Hill Superfund Site, EPA Docket No. 1091~06-17-106(A);

Administrative Order.on Consent for 1992 Removal Action at the
' | TR72%
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Bunker Hill Superfund Site, EPA Docket No. 1092-04-14-106; and

Unilateral Administrative Order for Portion of the Bunker Hill
“Residential Soils ﬁemedial Design and Remedial Actioh No. 1093-
08-14-106 (August 24, 1993).

10. Compliance With Applicable Law

‘All- activities undertaken by Settling Defendants pursuant
to this Consent Decree shall be performed in accordance with the
requiréments of all applicable federal and state laws and
regulations. -Settling Defendants must also.compiy.with all

*applicable or relevant and appropriate requirements of all

Federal and state environmental laws as set fqrth in the RODs as
élarified by the SOW and the RDRs, except that "To Be:Considered"
c?iteria referenced in‘the RODs shall only'be cénsidered
applicable or relevant and appropriate requirements if so |
specified in én RDR; The éctiﬁities conducted.pursuant_td this
Consent Decree, if approved by EPA, shall be considered to be
consisten; with the NCP;

“ .. 11. Permits

a. As provided in Section 121(e) of CERCLA,

|42 U.s.c. s 9621(e), and § 300.5 of the NCP, no permit shall be
Where any portion of the Work requires a federal or state permit

Wapplications‘and take all other actions necessary to obtain all

such permits or approvals.

“ BUNKER HILL CONSENT DECREE - Page 22 ‘ . February 11, 1994
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1 '~ b. The Settling Defendants may seek relief under the

2 iprovisions of. Section XIX (Fofce Majeure) of this Consent Decree
3 || for any delay in the performance of the Work resulting from a

4 “failure to obtain, or a delay in obtaining, any permit required

5 |l for the Work. | |

6 : | c. This Consent Decree is‘not, and shall not be

7 ||construed to be, a permit issued pursuant to any federal or state
8 sta£ute or regulation, nor shall any releases at or from the Site
9 ||subsequent to entry of this Consent Decree constitute federaily

10 ||permitted releases unless such releases are made in compliance

ll'ﬁwith'é'federal or state permit specifically authorizing such
. 12 releasgs . | |
- 13 * 12. Notice of Obligations to Sucqessors—in-Title
14 || - a. Within thirty (30) days after entry of this Consent

15.hDecree, any Settling Defendant(s) who own property within the

16 [{Site shall submit for EPA approval under Section XII (Submissions

.17 |Requiring Agency Approval), a listing of the county assessor's

18 || parcel number for the propefty_owned by such Settling Defendant
19 |jwithin the Site and a summary of the terms of this Consent

20 ||Decree. This summary shall include a description‘of where the

21 efull Copsent Decree can be found. Upon abproval of its sﬁmmary['
22 |lthe Settling Defepdant shall have fifteen (15) days to submit for

.23 ||recording by the appropriate recorder's office in Shoshone

24 ]| County, State of Idaho, the summary of the terms  of this Consent
. 25 || Decree as approved by EPA. Thereafter, each deed, title, or

26 othgr instrument conveying an interest in the property of such

27 - TA72C4%
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Setflihg‘Defendants'included in the Site shall contain a ndtice
stating that the property ié subject to this Consent Decree and
any lien retained by the United Stateé, and shall reference the
recorded location of thé“Consent Decree and any restrictions
applicable to the property under this Consent Decree.

b.. The obligations of eéch Settling Defendant with
respect to the provisioh of access under Section X (Access) and
the implementation of any applicable ‘institutional controls shall
be binding updn such Settling Defendants and any and all persons
who subsequently acquire any such interest or pdrtioh thereof -
(hereinafter "Sﬁccessofs—in-Title"). Within thirty (36) days
after thelentry of this Consent Decree, each Settling Defendant
wﬁo owns propert&‘wifhin the Site shall record at the appropriété
Recordef'é Office a notice of obligation to provide access under
Section X (Rccess) and related covenants. Each subsequent
instrument conveying an interest.to any such property inéluded in
the Site shall reference the recorded location of such noticé and
covenants applicable to the property. -

c. Any Settlipg Defendant and any Successor-in—Titlé
shall, at least thirty'(30) days prior to the'conveyanée of any
such interesﬁ, give written notice of this Consent'Deéree t0-the-
granteé and written notice to EPA and the State of the.pfoposed
conveyance,'including the name ana ad&resé of the grantee, and
the date on which nbtice of the Consent Decree was gi&en to the
grantee. In the event of any such conveyance, the Settling

Defendants' obligations under this Consent Decree, including

O

O

'1’ 5 o? B rv vy
%\ 1 :
e f el
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ﬁtheir obligations to provide or secure access pursuant to Section
X (Access), shall continue to be met by the Settling Defendants.

WIn addition, if the United States and the State approve, the

J

grantee may perform some or all of the Work under this Consent
Decree. In no évent shall the conveyance of an interest in

|| property that‘includes;‘or is a portion of, the Sité release or
ﬁotherwise affect'the‘liability.of the Settling Defendants to

comply with the Consent Decree.

VI. PERFORMANCE OF THE WORK BY SETTLING DEFENDANTS
+ 13. Selection of Supervising Contractor.

a. All aspects of the Work to be performed by Settling

Defendants pursuant to Sections VI .(Performance of the Work by
Settling Defendants), VII (Additional Response Actions), .VIII
(U.S. EPA Periodic Review), and IX (Quality Assurance, Sampling

and Data Analysis) of this Consent Decree shall be under the

direction and subervision of the Supervisihg Contractor, the
.selection of'whigh shall be subject to disapproval by EPA after a
reasonable opportunity for review and comment by the State.
Within thirty (30) days after the lodging of this Consent Decree,’
Settling Defendants shall notify EPA and the State, in writing, ‘
of the name, tiéle, and qualifications of any contractor proposed

to be a Supervising Contractor. EPA will issue a notice of

disappfoval or an authorization to prbceed. If at any time
thereafter Settling Defendants propose to change a Supervising

Contractor, Settling Defendants shall give such notice to EPA and

Ti7.35
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the State and must obtain an authofization to proceed from EPA,
after a reasonable opportunity for revieQ and comment by the
State, before the new Supervising Contractor performs, directs,
or supervises any Work under this Consent Decree. |

b. If EPA disapproves a proposed Supervising

rContractor,>EPA will notify Settling Defendants,. in writing.

Settling“Defendahts“shall submit to EPA and the State a list of
contractors, including the qualifications of each»cantractor,
that would be acceptable to them within-thirty (30) days of
receipt of EPA's disapproval‘of ﬁhe contractor previously
proposed. EPA will provide written notice of the names of any
contractor(s) that it disapproves and an ‘authorization to proceed
with respect to any of the other contractors. Settling
Defendants may select any.contractor from thaf list that is not
disapproved and shall notify EPA and the State of the name of the
contrac;or selected within twenty-one (21) days of EPA's . ”
authofization to proceed. |

« c.' If EPA fails to provide written notlce of . its
ﬁauthorlzatlon to proceed or dlsapproval as prov1ded in this
Paragraph and thlS failure prevents the Settling Defendants from
meeting one or more deadlines in a plan approyed by the EPA
pursuant to this'Consent‘Decree, Settling Defendants may seek
relief pn&er the provisiqns of Section XiX (Force Majeure)

hereof.

i

28
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14. Remedial Design and Remedial Action
a. All Work under this Consent Decree is subject to

the SOW and RDRs, prepare and submit required deliverables for

approval by EPA pursuant to Section XII (Submissions Requiring

rapproval by EPA.‘-Settling Defendants shall, in accordance with

Agency Approval). Settling Defendanfs shall - implement the Work: ‘
i(l) upon approval byiEPA, in‘consulfation with the State, of the '
deliverables required by the SOW and the RDRs, inqludinq the
HHealth and Safety Pléns, the Quality Assurancé Project Plans,.the
Sampling, or other plans, designs or reports; and (2) upon
Fadoption of an ICP‘for the area where a RemediallAction is to be

performed having the following capabilities: data base

' management, inspection and enfofcement, and an ICP accounting
rsys,tem.
b. Settling Defendants shall submit deliverables and

Jperfofm the Work required under the SOW and RDRs in accordance

with the schedules set forth and referred to therein. Once
deliverableés are approved pursuant to Section XII (Submissions
Requiring Agency Approval), they shall be deemed inéorporated.

into and be enforceable under this Consent Decree by this

|| reference.

15. Settling Defendants shall only commence on-site

Jphysical activities required to implement the Work with EPA's

approval. . : d

TL7155
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16. The Work performed by the Settling Defendants
pursuant to this Consent Decree shall include the obligation to
achieve the Performance Standards. |

17. Settling Defendants acknowledge and agree that
nothing in this Consent Decree, the SOW, the RDRs or any
deliverable required by this Consent Decree constitutes a
warranty or fepresentation of any kind by Plaintiffs that
compliance with the work requirements set forth in the SOW andv
the RDRs will achieve the Performance Standards. Settling
befendants' compliance.with'the work requirements shall not
foreclose Plaintiffs from seeking compliance with all terms and
concitions of this Consent Decfee, including; but not limited to,
the applicable-Perfcrmance Standards.

18. Settling Defendants shall, prior to any off-Site
shipment of Waste Material to an out-of-state waste management
facility or any intraéstate off-site shipment‘of hazardous waste,
provide written notification to the appropriate state | o
enVironmental official in the rece1v1ng fac111ty s state and tcw
the EPA Project Coordinator of such shipment. However, this
notificaticn requirement ehall.not apply tc'any off-Site
shipments when the total volume of all such shipments will not
exceed ten (10) cubic yatds. | |

a. The Settling Defendants shall include in the written
notification the following information, where available:.(1) the
name and ‘location of the facility to which the Waste Material is

to be shipped; (2) the type and quantity of the Waste Material to

TL71
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be shipped; (3) the expected schedule for the shipment of the
Waste Material; and (4) the method of transportation. The .
Settling Defendants shall notify the state in which the planned
receiviﬁg facility is located oflmajor chénges in the shipment
plan,.shch as a decision to ship the Waste Material to another
fadility withinAthe same state, or to a facility in anothér
state. | ‘. o

b. If it is determined that waste wili be shipped to a
waste management'facility) the identity of the receiving facility
énd’state will be determined by the Settlihg Defendants following
the award of the contract for Remedial Action construction. The
Settling_Defendants shall p:ovide the information required.by
Péfagraph 18(a) as soon as practicable after thevaward of the

contract and before the Waste Méterial is actually shipped.

VIT. ADDITIONAL RESPONSE ACTIONS
19. Iﬁ the évént’that,_prior to certificétion of a

Remedial Action withih the Site pursuant tOvParagraphisl(b), EPA
detgrmihes or any of'the Settliné Defeqdants proposes that
additional respsnse acfions are.necesgary to meet the Performance
Standards or to caffy out;the remedy selected in the ROD as
clafified«by the SOW and RDRs, notificéﬁion of such additional
response actions shall be p;bvided to the Project Coordinator for
the.other parties.

~20. Within thirty (30) days of receipt of notice from

EPA pursuant to Paragraph 19 that additional response actions are

TTArT R o3y
A I 4
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necessary (or such longer time as may be specified by EPA), .the

Settling Defendants shall submit for approval by EPA, after
reasonable oppoftunity for revieQ and comment by thé State, a‘
wqu plan for the addiﬁional response actions. Upon éppro§a1 of
the plan pursuant to Section XII (Submissions Requiring Agencf
Approval), the Settling Defendants shall implement the plan for
additional responsé actions iﬁ accordance with the schedule
contained therein. | |
21; Any additional résponse actions that the Settling

Defendahts propose are necéssary to meet the Pérformagce
MStandardS'shali be subject to approval by EPA, after reasonable
'bpportunity'for_review and comment by the State, and, if
éﬂthorized by EPA, shall be coﬁpieted by the Settlihg Defendants
“in accordance with plans,vspecificétions, and séhedules,approved
or éstablished by EPA pursuant to Section XII (éubmissioné
Reqﬁiring Agéncy.Approvél). .

“ 22. Settling Defendants may invoke the procedures set

forth in Section XX (Dispute Resolution) to dispute EPA's
determination that additional response actions are necessary to
meet the Performance Standards. Such a dispute shall be resolved

pursuant to Paragraphs 66-69 of this Consent Decree.

VIII. EPA PERIODIC REVIEW

. 23. Settling Defendants shall conduct any studies and

'einvestigations as requesfed by EPA in order to permit EPA to

| conduct reviews'of the Remedial Action at least every five (S5)
< | : TL7:
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years as required by Section 121(c) of CERCLA, 42 ﬁ.S.C;
§ 9621(c), and any appliééble regulations to,aséure that human
health and the environment are being protected by the Remedial
Action.

24. If reqﬁiredlby Sections 113 (k) (2) or 117 of CERCLA,

42 U.S.C. §§ 9613(k)(2) or 9617, Settling Defendants and the

i public will be provided with an opportunity to comment on any

further response actions proposed by EPA as a result of the
review conducted pursuant to Section 121(c) of CERCLA, 42 U.S.C.
§ 9621(c), and to submit written comments fop/the.record during
the public comment period. After the period for submission of
written commenﬁs'is closed, the Regionél Administrator, EPA
Reéion 10, or ﬁis/her delegate will determine in writing whether
further response actions are appropriate.

25. If the Régional Administrator,.EPA,Region'lo,'or
his/her delegate determines'that information received, in whole
or in pért, dﬁfiﬁé'the review conducted pursuant to Section
121(c) of CERCLA, 42 U.S.C. § 9621(c), indicatéé that the
Remedial Action is not protective of human health and the
environment, the Settling Defendants shall undertakelany further
résponse actions EPA-has'détermined are appropriate, unless their

liability for such further response actions is barred by the

_Covenants Not to Sue set forth in Section XXII (Covenahts Not To

Sue By Plaintiff). The Settling Defendants shall submit a plan

for such work to EPA for approval in accordance with the

procedures set forth in Section VI (Performance of the Work by -

€ T g

i &
BUNKER HILL CONSENT DECREE - Page 31 . February 11, 1994%

e LA

R




10

11

12

13

14

15

16

17

18

19

20

21

22 .

23

24

- 25

26

27

2R

Q
Settling Defendants) and shall implement‘the plan approved by
EPA. The Settling Defendants may invoke thé procedures set forth
in Section XX (Dispute Resolution) to dispute (1) EPA's
detefmination‘that the Remedial Action is not pfbtective of human
health énd the environment, (2) EPA's selectioh of the further
response actions ordered as arbitrary and capricious or‘othepwisé
not in”éccordénce with law, or (3) EPA's determination that the
Settlihg Defendants' liability for the further responselactions
requested is reserved in Parégraphs 85, 86, or 90 or otherwiée
not' barred by the Covenants Not to Sue set forth in Section XXII

(Covenants Not To Sue By Plaintiff).

IX. OQUALITY ASSURANCE, SAMPLING, and DATA ANALYSIS

26. Settling Defendants shall use quality assurance,
mquality control, and chain of cuétqdy prodedures for all samples 
in accordancéAwith EPA's-"Interim.GuidelinesJand"Specifications
kFor Preparing Quality Assurance Project Plans{ﬂ Décember 1980,
(QAMS-005/80) ; “Datﬁ Quality Objective Guidance,"
-(EPA/S40/G87/003 and 004); "“EPA NEIC Policies and Procedures
Manual,ﬁ'May 1978, revised Novembéf 1984, . (EPA 330/9-78-001-R);
and subsequent améﬁdments to such guidelines upon written
notification'by EPA to Settling Defendants of such amendment.
Amended guidelines shall apply oﬁly to procedures conducted after

“such notification. Prior to the commencement of any monitoring

project under this Consent Decree, Settling Defendants shall < >”

submit to EPA for approval, after a reasonable opportunity for
: o B B W28
- J AP
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review and éomment by the State, Quality Assurancé Project Plans
("QAPP") .that are consistent with the SOW, the RDRs, the NCP, and
applicable guidance documents. If relevant to the'proceeding,
the Parties agree that validaﬁed sampling data generated in
accordance with the QAéP(S) and reviewed and appfdved by EPAv
shall be édmissible as evidence, without objection, in any.
proceeding under this Deérée. Settling Defendants. shall ensure
that EPA and State pefsonnel and their authorized representatives
are allowed access‘at reasonable times to all laboratqries
utilizéd by Settling'Defendants in implemeﬁting this consent
Decree. 1In addition, Seftling Defendants’ shall ensure that‘such.
laboratories shall analyze all samples submitted by EPA pursuanty
t6 the QAPP for quality assurance monitoring.i Settliné
Defendahts shall,énsure that the laboratoriés they utilize'fof
the analysis of samples taken pursuant to this Decree perform all
analyses acéording to‘accepted or approved EPA methods. Settling
Defendants shall ensure that all laboratories they use for |
analysis of samples taken pursuant»ﬁo this Conéent Decree
participate in an EPA pr'EPA—equivalent QA/QC program.

27. Upon request, the Settliﬁg Defgndants shall allow
spliﬁ or duplicate samples to be taken by EPA and the State or
their authorized repreéentatives, Settling Defendants shall
notify EPA and the'séate not less than fourteen (14) days in
advance of any sample collection activity unless shorter notice
is agreed to by EPA. In.additidn, EPA and the State shall have

the right to take any additionai samples related to performance
. . . g ra.t 5 o4
/ woo.

: . : . basiiisad
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of the Work or implementation of the Consent Decree that EPA or
the State deems necessary. EPA and the State shall providé

“reasonable notice to the Settling Defendants whenever such

llsamples will be taken. Upon request, EPA and the State shall

‘allow the Settling Defendants to take split or duplicate samples

of any samples they take as part of the Plaintiffs' oversight of

the Settling Defendants' implementation of the Work.

28. Settling Defendants shall submit to EPA and the

or other data obtained or generated by or on behalf of Settling

Defendants with respect to the Work or the implementation of this

Consent Decree unless EPA agrees otherwise.

' 29. Notwithstanding any‘prbviéion'of this Consent
Decree, the United States and the State hereby retain all 6f_
théir information gathering and inspection authorities and
rights, including enfofceméntvactions related‘thereto, undgr
'CERCLA, RCRA, and any other applicable‘statutes or regulations.

~'X. ACCESS
30. Commencing ﬁpén the date of lodging of this Consent
Decree, the Settling Defendants agree to provide the United

States, the State, and their representatives, including EPA and

its contractors, access at all reasonable times to the Site andA

J

limplementatioﬁ.of this CQnseht Decree, to the extent access to

any other property to which access is required for the

such property is controlled by Settling Defendants, for the

e
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purposes of conducting any activity related to this Consent
Decree including, but not limited to:

a. Monitoring the Work;

b. Verifying any data or information submltted to the
Unlted States;

c. Conductlng investigations relating to.contamination
: at or near (within one half mile of) the Site;

d.  Obtaining samples;

e. Assessing the need for, planning, or implementing
"additional response actions at or near (w1th1n .one.
half mile of) the Site;

f. Inspecting and copying records, operating logs,
contracts,. or other documents maintained or
generated by Settling Defendants or their agents in

accordance w1th Sectlon XXV (Access To Informatlon),
and

g. - Assessing-Settling Defendants' compliance with this
Consent Decree.

31. To the extenﬁ that the Site or any other property to
which access.is required for the implementatioﬁ of this Consent
Decree is owned'or controlled by persons other than Settling
Defendants, Settllng Defendants shall use best efforts to secure
frbm such persons access for Settllng‘Defendants, -as well as for
the\United States and the State end their representatlves,
including, but not limited to, their contraetors, as necessary to
effectuate this Consent Decree. Access will be obtained in
accordance with procedures and schedules outlined in the RDRS .

If any access required to complete the Work cannot be obtained in

accordance with the noted procedures and schedules, Settiingv

Defendants shall promptly notlfy the United States, and shall
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include in that notification a summary of the steps Settling
Defendaﬁts have taken to attempt to obtain access. The United
Stetes or the State may, as it deems appropriate, assist Settling
Defendants in obtaining access. Settling Defendants shall

reimburse the United States or the State, in accordance with the

procedures in Section XVII (Reimbursement of Response Costs), for-

all costs incurred in obtaining access.

. 32. Notwithstanding any proyision of this Consent
Decree, the United Stetes and the State retain all of their
access authorities and rights, including enforcement authoriﬁies
related thereto, under CERCLA, RCRA, and any other applicable

statute or requlations.

XI. REPORTING REQUIREMENTS

33. In addition to any other requiremenﬁ'of this Consent
Decree, the Settling Defendante shall submit four (4) copies to
EPA and two (2) copies to the Stete of written monthly progress
reports that: (a) describe the actions taken towerd.achieving
complience with this Consent Decree‘during the previous month;
(b) include e sﬁmmary of ali results of sampling and tests and
all ether data receiVed or generated by the Settliﬁg>Defendants
or their contractors or agents in connection with implementation:
of this Consent Decree in the previous month unless such
information has already beeh submitted to EPA and the State; (c)
identify all deliQerables required by this Consent Decree

completed and submitted during the previous month; (d) describe
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ali actions, including, but not limited to, data collection and
impleméntation of RDRs, which are scheduled féf the next month,
and provide other information relating td the prdgress of
activiﬁies required by the approved RDRs, including, but not
limitedvto; as relevaﬁt,.criticai path diagfams, Gantt charts and
Pert charts; (é) include information regarding percentage of
completion, unfesolved delays encountered or anticipated that may
affect the future schedule for implementation of the Work, and a
description of efforts made to mitigate those delays or
anticipated delays; (f) include any modifications to any work
plans, the RDRs, or schedules thét Settling Defendants have
proposed to EPA and the State or that haQe been approﬁed by EPA;
and (qg) describe all activities undertaken in support of the
COmmunity,Reiations Plan during the ﬁrevious month andvthose-to
be undertaken in the~hext month. Settlihg Defendants éhall
submit-these progress reports to EPA and the State by the tepth
(10th). day of every month following the lodging of this‘Consenﬁ
Decree until EPA notifies the Séttling Defendants pursuant to
Paragraph 52(b) of Section XV (Certificétion:of Completion). If
fequésted by EPA or the State, Seftling Defendants shall also
provide briefings for EPA or the State to discuss the progress of
the Work. | |

34. The Settling Defendants shall notify-EPA and the
State of any change in the schedule described in the monthly
progress report for»the performance of any activity, including,

but not limited to, data collection and implementation of the
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SOW, any workiplans.and RbRs, no later than seven (7) days pridr
hto the performance of tﬁeléctivify.

35. Upon the qccurrence-of'any event during performancé
of the Work that Settling Defendants are required to report

“pursuaht to Section 103 of CERCLA, 42 U.S.C. § 9603, or Section

1304.of the Emergency Planning and Community Right-to-know Act

(EPCRA), 42 U.S.C. § 11004, Settling.Defendants shall within

twentyéfour_(24) hours of the onset of such event orally.ndtify
the EPA Project Coordinator or the Alternate EPA Project
Coordinator (in the event of the‘unavailability of the EPA
Project Céordinator), or, in the event that neither the EPA
Project Coordinator or Alternate EPA Project Coordinator is

available, the Emefgency Response Section, Region 10, United

|

ﬂshall also notify the Project Coordinator for the State. These

States Environmental Protection Agency; Settling Defendants

reporting requirements are in addition to the reporting required

by CERCLA Section 103 or EPCRA Section 304.

36. Within twenty (20) days of the onset of such an
event;' Settling Defendants shall furnish to Plaintiffs a written
report, signed by the Settling Defendants' Project Coordinator,

setting forth the events which occurred and the measures taken,

and to be taken, in response thereto. Within thirty (30) days of:

the conclusion of such an .event, the Settling Defendants' Project.

Coordinator shall submit a report setting forth all actions taken
in response thereto.
BUNKER HILL CONSENT DECREE - Page 38 February 11, 1994
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37. The Settling Defendants shall submit four (4) copies
rto EPA of all plans, reports, and data required by the SOW, the

'RDRs or any other approved work plans in accordanée with the

Alschedules'sét forth in such plans. The Settling Defendants shall

submit two (2) copies of all such plans, reports, and data to the
State.

38. All reports and. other documents submittéd by
Settling. Defendants té EPA and the Stéte,lother than thg monthl?
progress reports referred to above, Which.purport to documentv

Settling Defendants' compliance with the terms of this Consent

——

Decree shall be signed and submitted by the Settling Defendants'

Project Coordinator.

XII. SUBMISSIONS REQUIRING AGENCY APPROVAL
39. After review of any plan, report, or other item
which is required to be submitted for approval pursuant to this

“Consent Décree, EPA, after reasonable opportunity for review. and

comment by thé State, shall: (a) approve, in whole or in part,
the*éubmission; (b) appréve the submission'upon~specified -
conditions; (c) modify the submission to cure the‘deficiencies:_
'(d) disapprove, in whole or in part, the submission, direcﬁing
that the Settiing Defendants modify the submission; or (e) any
combination of the above.

40. In.the event of apprbval, approval upon conditions,

or modification by EPA, pursuant to subparagraph 39(a), (b), or

J(c), Settling Defendants shall proceed to take any action
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required by‘the plan, report, or other item, as approved or
modified by EPA subject only to their right to invoke the Dispute

il Resolution procedures set forth in Section XX (Dispute

Rgsolution) with respecﬁ to the mo&ifications or conditions made
by EPA; In the event that EPA modifies the submiSsion to cure
the deficiencies puréuant to Paragraph 39(c) and the submission
ha$ a material defeCt,‘EPA’retains its riqht to seek stipulated.
penalties, as provided in Section XXI (Stipulated Penalties).

41. a. - Upon receipt of a notice of disapproval
pufsuant to Paragraph 39(d), Settling Defendants shall, within
fourteen (14) -days or sﬁch othef time as specified by EPA in such
notice, correct the deficiencies and.reéubmit the pilan, report,
or other itém for approval. Any stipulated penalties applicable
Vto the submission, as provided in Section XXI (Stipulated
Penalties), shall confinue to accrue during the fourteen (14):day

period or otherwise specified period but shall not be payable

unless the resubmission is disapproved or modified due to a

material defect as provided in Paragraphs 42 and 43.

b. Noﬁwithstandiﬁg the receipt of a notice. of
disapproval pursuant to Paragraph 39(d), Settling Defendants
shall proceed, at the direction of EPA, to take any action
required by any non-deficient portion of the submission.
Implementation of any.non-deficient portion of a submission shall
”not-rélieve‘Settling'Defendants of any liability for stipulated
penalties under Section XXI (Stipulated Penalties) as to any

deficient portion.
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42. In the event that a resubmitted plan, report or

other item, or portion thereof, is. disapproved by EPA, EPA may

again require.the Settling Defendants to-correct the
deficiencies, or may itself address the defigiencies, in
accordance with the preceding Paragraphs. EPA also retains the
right to amend or develop thé plan, feport or other item.
Settling Defendants-Shall implement any such plgn, report, of
item as amended or developed by EPA, subject only to their right .

to invoke the procedures set forth in Section XX (Dispute .

Resolutioh).

43. If upon resubmission( a plan, report, or item is
disapproved or modifiéd by EPA due to a material defect, Settling
Defendanﬁs shail be deemed to have failéd to'submit such plan,‘
report, or'item timely and adequately unless the Settling
Defendants invoke the dispute rgsolUtion procedures set forth in
SectioniXX'(Dispute Resolutidﬁ) and EPA's action is overturned
pursuant to that Sectioﬁ. The provisions of Section XX (Dispute
Resolution) ‘and Section XXI (Stipﬁlated Penaitiesj shall govern
the implementation of the wérk and accrual and payment of~any‘
‘stipulated penalties during Dispute Resdlution. If EPA's
”disappro?al or médification is upheld, stipulated pgnalties.shall
dccrue for such violation from the date on which the initial
submission was originally reéuired, as provided in Section XXI,
and shall continue to accrue for thirty (36) days after the due
date of the resubmission after which date stipulatedlpenalties

shall stop accruing unless and until EPA notifies Settling - '
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Defendants that it has modified or disapproved the resubmittal
because it contains a material defect, upon which‘date accrual-of
stipulated penalties shall resume and shall continue to accrue
through the final déy of the correction of the noncémpliance or
completion of the activity.

44. All plans, reports, and other items required to be:
submitted to EPA under this Consent Dééree.shall, upon apprdval
or modification by EPA, be enforceable under this Consent Decree.
In the even£ EPA appfoves or modifies a portion of a. plan,
report, or other item required to be submitted to EPA under this
Consent Decree, the approved or modified portion shall be

enfqrceable under this Consent Decree.

XIII. PROJECT COORDINATOR

45. Within twenty (20) days of lodging this Consent
Decree;‘the Settling Defendants, the State, and EPA will notify
each other, in writing, of the name, address, and telephone
number of their desiéﬁated Pfoject Céordinators ahd Alternate
Project'Coofdinators. Ian Project Coordinator or Alterhate
Projéét‘Coordinator initially designated is changed, the identity
of the succeséor will be given to the chér parties at least
five (5) working days before the changes occur,. uhless |
iﬁpracticable, but in no event later than the actual day the.
change is ﬁade. The Settling Defendants' Project Coordinator
shall be subject to disapproval by EPA, which disapproval shall

not be unreasonably invoked, and shall have the technical
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expertise sgfficient to adequately oversee all aspects of the

Work. The Settling Defendants' Project Coordinator shall not be

an attorney for any of the Settling Defendants in this matter.
The Settling Defendants' Project Coordinator may assign other
representatives, including other contractors, to serve as a Site.
representative for oversight of berformance of daily operatiens
during remediai activifies.

46. Plaintiffs may designate other representatives,
including, but not limited to, EPA and State employees, end
federal and State contractors and consultants, to observe and

monitor the progress of any activity undertaken pursuant to this

Consent Decree. EPA's Project Coordinator and Alternate Project

COOrdinetor shall have the autherity lawfhlly vested in a
Remedial Project'Mahager (RPM) and an On-Scene Coordinator (OSC)
by the NCP, 40 C.F.R. Part 300. In addition, the EPA Pfoject
Coordinator, his/her alternate -or, to'the extent consistent with
the Memorandum of Agreement between EPAiand the~State,.£he State
Project Coordinator or his/her alternate shall have'authoyity,
consistent with the NCP, to halt any Work required by this
Consent Decree and to take any necessary response‘action when
s/he determines that condltlons at the Site constitute an
emergency situation or may present an immediate threat to publlc
health or welfare or the environment due to release or threatened

release .of Waste Material.
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47. The Project Coordinators will meet, at a minimum, on

”a monthly basis unless otherwise determined by EPA. This meeting

may be held by telephone conference.

48. EPA and the State have entered into a Memorandum of
Agreement ("MOA") which defines the respective roles.of EPA and
the State. Pursuant to this‘MOA, the State will have significant-

oversight responsibilities.

XIVf ASSURANCE OF ABILITY TO COMPLETE WORK
49. Within sixty (60) days of entry of this Consent
Decree, Settllng Defendants shall establish and maintain |
sufficient financial assurance for performance of the wOrk in one
of the follow1ng formsy
(a) A surety bond guaranteelng performance of the Work;

(b) One or more irrevocable letters of credit equalllng
the total estimated cost of the Work;

(c) A,trust'fund;

(d) A guarantee to perform the Work by one or more
parent corporations or subsidiaries, or by one or
more unrelated corporations that have a substantial
business relationship with at: least one of the
Settllng Defendants; or

(e) A demonstration that one or more of the Settling
Defendants satisfy the requirements of 40 C.F.R.
Part 264.143(f) or the requirements of Attachment J
(Criteria For Financial Assurance). :
For the purposes of this paragraph only, the estimated cost of

the Work may be reduced by the percentage that the work completed

in each year bears to the total estimated costs of the Work.
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“ - s50. If the Settling Defendants seek to demonstrate the

st

«ability to complete the Work fhrough a guarantee by a third party
pursuant to Paragraph 49(d) of this Consent Decree, Settling

“Defendants shall demonstrate that the guarantor satisfies the

reguiremehts of 40 C.F.R. Part 264.143(f). 'If Settling
Defendants seek to' demonstrate their ability to complete the Work
by means of the financial test or the corporate guarantee
puréuant to Paragraph 49(d) or (e), tbey shall;résubmiﬁ sworn
statements cohveying the information required by 40 C.F.R. Part
264.143(f) annually, on the annivefsafy of the effective date of
this Consent Decree. In the event thaﬁ EPA, éfter a reasonable
oppdrtunity for review and comment by the State, determines at
any time that the financial assurances provided pursuant to this
Section are inadequate, Settling Defendants shall, within thirty
(30) days of réceipt of'nbtiée of EPA's determination, obtain and
present to EPA for approval one of the other forms of financial
assurance listed in Paragraph 49 of this Consent Decree. Any
determinationvof inadequacy of a Settling Defendant's financial
assurances shall be subject to Disputé Resolution pursuaht to
Section XX (Disputé-Resélution). éettling Defendants* ihability

to demonstrate financiai-ability to complete the Work shall not

excuse performance of any activities required under this Consent .
Decree.
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. 51. Completion of a Remedial Action

a. Within ninety (90) days after the Settling Defendants
conclude that a Remedial Action has been fully performed ahd'the
Performance Standardé have been attained in accordance with the
ROD(s) as clarified by the SOW and the RDRs, the Settling
Defendants shall sChedule and conduct a pre-certification
inspection to be attended by Settling Defendants,‘EPA, aﬁd the
State. 1If, after the pre-gertification inspéction, the Settling
Defendants still believe ﬁhat a Remedial Action has been fully
performed andAthe.Pefformance Standérds have been attained in
accordance with the ROD(s), as clarified by the SOW and the RDRs,
they shall submit a written report.requésting certificatioﬁ to
EPA for approval, with a copy to the State, pursuant to Section
Xif.(Submissions Requiring Agency Approval) within thirty (30)
days of the inspection. 1In the réport,»a registered proféssional
Engineer shall provide the certification specified in the SQW and
the Settling Defendants' éroject.Coordinator shall state that a
Remedial Action hés been completed in full.satisféction of tﬁe
requiréments of .this Consent becreé.- The written report shall
include as-built drawings signed and stamped by a~pr6fessiqnal
engineer as specifiéd’in the SOW. The report shall conta;n the
following statement, signed by a reéponsible corporate official
of the Settling Defendaﬁts or the Settling Defendants' Project

Coordinator: ’
AR Ea S A LI
fi ‘.?.“.u &
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I certify that the information contained in or accompanying
this submission is true, accurate and complete. I am aware
that there are significant penalties for submitting false

- information, including the possibility of fine and
imprisonment - for knowing violations."

f "To the best of my knowledge, after thorough investigation,

rIf; after completion of the pre—certificatioh inspection and
receipt and review of the written report, EPA, after reasonable
opportunity to review and comment by the State, deﬁermines that
the releQant Reﬁedial Action has not been completed in accordance
with this Consent Decree or that the Performance Standards heve
nct been achieved, EPA will notify the'Settiing Defendants in
rrwriting‘of‘the activities that must be undertaken to complete the
relevaﬁt Remedial Action and achieve the Performance Standards
and require the Settling Defendants to submit a schedule to EPA

for approval pursuant to Section XII (Submissions Requiring

——

Agency Approval). The Settling Defendants shall perform all
activities described in the notice in accordance with the
specifications and schedﬁles established pursuant to this
Pafagraphn subject to their rlght to invoke the dlspute
resolution procedures set forth in Sectlon XX (Dlspute
lResolution).

b. If EPA concludes, based on the initial or any subsequent
report requesting Certification of Completioﬁ and after a
|| reasonable  opportunity for review and comment by the State, that'
a Remedial Action is fully performed and the Performance

Standards have been achieved in accordance with the ROD as
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thg Settling Defendants. This certification shall constitute.the
Certification of Completion of a Remedial Action for purposes of
this Consent Decree, inclﬁding, but not limited to, Section XXII
.(Covénants Not to Sue by Plaihtiffs): Certification of
Completion of a Remedial Action-shall.not affect the Setfling‘
Defendants; obligations under this Consent Decree that continue
beyond the Certification of Completion.

52. Completidn of the Work

a. Within ninety (90) days after the Settling
Defendants conciude that all phases of the Work (including O & M)
have been fully perférmed, the-éettling Defendants shall scheduie

and conduct a pre-~certification inspection to be attended by EPA

and the State. 1If, after the pfefcertification inspection, the
Setﬁling Defendants still believe that the Work has been fully
performed, the Settliﬁg Defendants shall submit a writteh fgport.
which includes a ceftification by a registered professional
engineer as specified by the SOW and a‘stétement by the Settling
Defendants' Project Coordinator that the Work has been completed
in full satisfaétion of the reqﬁirements‘ofAthis Consent Deéree.
The report shéll_contain the following statement, signed by a
responsible corporate official of the Settling Defendants or the
Settling Defendants' Prdject Coordinator:

“"To the best'pf_my knowledge,‘after thorough investigation,

I certify that the information contained in or accompanying

this submission is true, accurate and complete. I am aware

that there are significant penalties for submitting false

information, including the possibility of fine and
imprisonment for knowing violations."
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If, after review of the written report, EPA, after reasonable
opportunity to review and comment by the State, deferﬁines fhat
Jany portion of the wbrk has nst been cqmpleted in accordance with

this Consent Decree, EPA will notify Settling Defendants in
writing of the activities that must be undertaken to gomplete the
iW‘ork. EPA will'sét forth in the notice a schedule fsr

performance of such activities consistent with the Consent

Decree, the SOW and the appropriate RDR(s) or require the
Settling Défendants to submit é schedule to EPA for approval
pﬁrsuant to Section XII (Submissions Requiring Agency'Approval).
The Settling‘Defendants shall perform all activities described in
rthe notice in accordaﬁce with the'séecificatiops and schedules
established therein, subject to their.rightvto invoke the dispute
resolution procédures set forth in Section XX (Dispute
Resolution).

b.. If EPA concludes, based on the initial or any
ﬁsubsequent.request for Certification of Completion by the

Settling’ Defendants and after a reasonable opbortunity for review

and commentiby the State, that the Work has been fully performed
in accordance with this Consent Decree, EPA will so notify the

Settling Defendants in writing.:

XVI. 'EMERGENCY RESPONSE
53. In the event of any action or occurrence arising in

connection with the performance of the Work which causes or

threatens a‘felease of Waste Material at or from the Site that
BUNKER HILL CONSENT DECREE - Page 49 February 11, 1994
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1 Jconstitutes an emergency situation or may present an immediate

threat to public health or welfare or the environment, the
.SettlinévDefendants shall, subject to Paragraph 54, immediately

take all appropriate action to prevent, abate, or minimize such

release or thfeat of release, and shall immediately notify the
Project Coordinators for EPA and the State, or, if they are

unavailable, their alternates. If none of these persons is

llavailable, the Settiing Defendants shall notify the EPA Emergency

‘Response Unit;.Region 10. Settling Defendants shall take such
actions in consulﬁation with the EPA Project Coqrdinator, his/her
alternate and to the extent consistent with the Memorandum of
Agreement between EPA and the State, the State Project

Coordinator or his/her alternate or.other available authorized

representatives énd in accordance with all applicabie provisions
of the Health and Safety Plans, the Contingency Plans, and any
other applicable deliverableé developed'pursuant to the SOW and

IRDRs. In the event that Settling Defendants fail to take

or, as®appropriate, the State take such action instead, Settling
Defendants éhall reimburse EPA and the State all .costs of the
response action not inconsistent with the NCP pursuant to Section
XVII (Reimbursement of Response Costs).

‘54. Nothing in the preceding Paragraph or in this
Consent Decree shall be deemed to 1imit any authority of the

United States, or the State, to take, direct, or order all

appropriate action or to seek an order from the Court to protect

BUNKER HILL‘CONSENT DECREE - Page 50 February 11, 1994

L

-appropriate respdnse action as required by this Section{'and EPA

O




10

11

12

13

14

15

16

17

i8
19
20
21
22
23
24
25
26
27

28

human health and the environment or to prevent,-abqte, respond

to, or minimize an actual or threatehed release of Waste Material

on, ét, or from.the Site.
JJ
XVII. BElEEQB§EﬁEHI_QE_BE§BQH§E_QQ§I§

55. Settling Defendants shall reimburse the United
States for.Past Response Costs as follows:

a. Pay fifty percent‘(so%)'of any recoveries (including
defense costs) in any insurance ‘litigation relatinglto the Site |
to the United Stgtes as set forth below in 55(a) (i) =~ 55(a)(iii).
To the extent that a court awards interest on such insurance
re;overies, such interest shall also be paiﬁ to.the United
wStates. To the extent £hat a court awards insurance prosecution
costs, such costs shall not be subject to this paragraph; If
there is no express allocation with respect to defense costs for
each site that is the subject of the insurance case, then the
defense costs shall be aliocatéd among the sites for which a
recovery is obtained-based upon the amount that each site's

recovery bears to the total damages recovered.

i. Asarco shall pay up to four million dollars
($4,000,000.).

ii. Hecla shall pay up to three millién dollars
($3,000,000.).

iii. Sunshine shall pay'up.to one million dollars

($1,000,000.).
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b. Payment under this subsection shall be made to the |
United States within thirty (30) days of recoﬁery by the Settling <i>
Defendént by Eiectronic Funds Transfer ("EFT" or wire transfer)

fo the U.S. Department of Justice lockbox bank referencing

U.S.A.0. file number y_g94-0155 . the EPA Region and Site/Spill

ID # 1020 and the DOJ case number 90-11-3-128F. A copy of the

check(s) shall be sent to the United States as specified in

I Section XXVII (Notices and Submissions).

C. Each Settling Defendant shall use its best efforts
to}reimburse the United States for its respeétive share of the
Past Costs listed in Paragraph 55(a). This includes advising the’
United States before finalizing any insurance settlement or
terminating any.inéurance litigation.' Further, settling

Defendants agree to provide the United States non-privileged

"insurance related documents, upop request, and Settling

Defendants agree not to oppose the United States access to
'litigation records which may be under court ordered seal. In
addition to the above, each Settling Defendant shall document

annually the status of its efforts to obtain insurance recoveries

with supplemental updates on significant events. Such .
documentation shall be sent to the Chief of the Environmental
”Enforcement Section, Ehvironment and Natural Resources Division
of the U.S._Department of Justice and to the Regional Counsel for
the Environmental Profection Agency,‘Region 10. EPA will notify
the Settling Defehdénts in writing_in the event of an EPA

determination that Settling Defendants have failed to utilize
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Jtheir‘best‘effort's to obtain insurance recoveries. Any
rdisagreement regarding whether a Settling Defendant is utilizing
its best efforts to obtain insufance,recovefies or preperly
Jdischarging its duties under this paragraph shall be resolved in
accordance with the dispute resolution procedures set forth in
“Section XX (Dispute Resoiution). In the event that it is finally
determined that a Settling Defendant did not utilize its best
refforts to obtain insurance receveries, the'Settling Defendants
shall be entitled to a past cost payment credit of one million
dollars ($1 000,000) in addition to any payments made under this

HSectlon.

- 56. Settling Defendants shall reimburse the United

States and the State for all Future Response Costs not

inconsistent with the NCP incurred by the‘United States and.the
‘State. }

a. The United States will send Settling Defendants a
bil; requiringvpayment that includes a Superfund Cost
Organization Recovery Enhancement'SYStem Report on a periodic
basis. FSettling Defendants shall make all payments within forty-
f1ve (45) .days of Settllng Defendants' recelpt of each bill
requiring payment, except as otherw1se prov1ded in Paragraph 57.
The Settling Defendants shall make all paymentsvrequ1red by thls'
Paragraph in the form of a.certified check or checks made payable
to "EPA Hazardous.Substance Superfnnd" and teferencing the

U.S.A.0. file number ¥-94-0135 tne EPA Region and Site/spill # 1020
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DOJ case number 90-11-3-128F. The Settling Defendants shall

forward the}certified check(s) to:

U.S. Environmental Protection Agency
‘EPA Hazardous Substance Superfund
P." 0. Box 360903M

“ Pittsburgh, Pennsylvania 15251

and shall send copies of the check(s) to the United States as
specified in Section XXVII (Notices and Submissions) .

b. Projected Statevresponse costs shall be paid by

"Settllng Defendants in advance Each year, no later than April

1, the State shall provide Settling Defendants a detailed written

budget for the following budget year. No later than thirty (30)

days prior to the beginning of each budget year.(July 1), the
Settling Defendantslshall fund the first two quarters‘of the
estimated budget. No later than thirty (30) days after the end:
of each quarter,‘theistate'snall provide Settling Defendants with

an accounting of actual response costs incurred in such quarter.

."Payments by Settling Defendants' of the third and fourth quarter

estimated budget shall be made no later than thlrty (30) days

prior to such quarter and shall be reconc1led agalnst actual

response costs incurred 1n the precedlng quarters. Settling
Defendants shall pay only those ccsts actually 1ncurred in

implementing oversight activities. Payments required by this

Department of Health and Welfare" and shall reference this

Consent Decree.
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57. a. Settling Defendants may contest payment of any

Future Response Costs under Paragraph 56(a) if they determine

|| that the United. States has made an accounting error or if they

ﬂallege that a cost item that is included represents costs that

are inconsistent with the NCP. Such objection shall be made, in

writing, within thirty (30) days of receipt of the bill and must
be sentAto the United states pursuant. to Section,XXVII.(Notices
and Submissions). Any such objection shall specifically identify
the contested Future Réspoﬁse Costs and the basis for objection.
In the event of an objection, thé Settling befendants shall
within the thirty (30) day period pay all uncontested Future

Response Costs to the United States in the manner described in

e
—————

Paragraph 56. Simultaneously, the Settling Defendants shall
establish an interest bearing escrow account in a federally-
linsured bank duly chartered in the State of Idaho and remit to

ethat escrow account funds equivalent to the amount of the

contested Future Response Costs. The Settling Defendants shall

send to the United States, as provided in Sectisn XXVII (No;ices
and Submissions), a copy‘of the transmittal letter and check
paying the uncontesﬁed Future.Rssponse.Cosﬁs, and a copy of thé
cprrespondence:that establishes and funds the escrow'account,-
including, but not limitéd to, informétion containing the
Midentity of the bank and- bank account undsr which the escrow
account is established as well as a bank statement showing the

initial balance of the escrow account. Simultaneously with

establishment of the escrow account,'the Settling Defendarts

_BUNKER HILL CONSENT DECREE'--Page 55 February 11, 1994
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shall initiate the Dispute Resolution procedures in Section XX
”(Dispute Resolution). If the United States prgvails in the
dispute, within five (5) days of the resolution of the diépute,
the Settling Defendants shall pay the sums due (with accrued
interest) to the Uﬁited States in the manner described in
Paragraph 56. If the Settling Defendants prevail concerning any
aspect of the contested costs, the Seﬁtling Defendants shall pay
that bbrtion of the costs (plus associated accrued interést) for
which they did not prevail to the United States in the manner
described in Paragraph 56(a); Settling Defendants shall be
disbursed any balance of the escrow account. The dispute
resolution procedures set forth in this Paragraph in conjunction
with the procedures set forth in Section XX (Dispute Resolution)
shall bé the exclusive mechanisms for resplving disputeé
j| regarding the Settling Deféndaﬁts' obligation to reimburse the
United States for its Future Response Costs.

b. In thé event Settling Defendants contend that

payment of estimated response costs to the State in accbfdance

with'ﬁafagraph 56(b5 would include costs inconsistent with'the
NCP, or costs resulting frqm an accounting error, Settlihg
Defendants shall make timeiy payment of ﬁndisputed estimated
response costs and, -at the same time, specificéllyiidentify the
disputed costs. Settling Defendants and the State agrée to
attempt informal résolution of the dispute during the a fourteen
(14) day period following notification by Séttling Defendants of

#their objection. At the end of the fourteen (14) day informal

'BUNKER HILL CONSENT DECREE - Page 56 February 11, 1994
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dispute resolution period, Settling Defendants shall either pay
theldisputed costs or notify thé State that Settling Defendants
will éeek judicial review of the disputed costs on the'basis that
such costs are either inconsistent with the NCP or the result of
an accountinq error.

58. In the event that therpayﬁents réquired by
Paragraph 55 are not made within the time required by
Paragraph 55(b) or the payments requifed by Paragraph 56(a) are
not made within forty-five (45) days of the Settling. Defendants'
receipt of the bill, Settling Defendants shall pay interest on
ﬁhe unpaid balance at the rate established pursﬁant’tb Section
107 (a) of CERCLA, 42 U.S.C..§ 9607. The interest on Future
Résponse'cbsts shall begin to accrue forty?fivé (45) days after
the Settling Defendants' receipt of the bill. Interest shall
accrue at the rate specified through the date of the Settling
Defendant;s paymenﬁ. Payﬁgnts of interest made under this
Paragraph,shalllbe in addition to such other remedies or
sénétions available to Plaintiffs by viftue of Settling

Defendants' failure to nake timely payments under this Section.

XVIII. INDEMNIFICATION AND INSURANCE
59. The United States and the State do not assume any
liability by entering into this Consent Decree or by virtue of
any designétion of Settling befendants as EPA;s authorized

represéntatives under'Section 104 (e) of CERCLA,
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42 U.S.C. § 9604(e); The Settling Defendants shall indemnify,
save and hold harmless the_Unitea States, the State, and their
officials, agents, employees, contractors, subcontfactors; of
representativesAfor or frqm any and all claims or cauées of
action arising from, or on account of, the acts or omissions of
ﬁhe Settling Defehdants, and their respective officers, |
directors, employees, agents, contractors, subcontractors, and
any persons acting on their behalf or ﬁndef their“cqntrol, in
carfyfﬁg out activities pursuanf to this Consent Decree,
including, but not limited to, any claims arising from any
designation of Settling Defendants as EPA'S authorized
representatives under Section 104(e) of CERCLA, 42 U.S.C.

§ 9604(e). Further, tﬁe Settling Defendants agree to'pay the

O

United States and the State all costs they incur, including, but ( >

not limited to, attorneys fees and other expenses of litigation
and settlemént arising frbm, or on account of, claims made
againSt.the‘United-States‘based onAacts or omissions of Settling.
Defendanté,'their officers, directors, employees, agentg,
contrictors, subcontractors, and any -persons abting on their
behalf or under their control; in carrying out activities
pursuant to this Conéent Decree. Neither the United States nor
the-State'shall be held out as a party to any contract entered

into by or on behalf of Settling Defendants in carrying out

Defendants nor any such contractor shall be considered an agent

_ of the United States or the State.

BUNKER HILL CONSENT DECREE - Page 58 February 11, 1994

AR Ko B WO
P 73750

’J‘-d

activities pursuant to this Consent Decree. Neither the Settling

O




10

11

12

13
0 -
15
16
17
18
19
20
21
22
23
24
25
26
. 27

28

'Bodily injury liability --five hundred thousand dollars each

60. éettling Defendants waive all claims against the
United States and the State for damages or reimhursement or for
set-off of any payments made or to be made te the United States
or the State, arising from or on account of any contract,
agreement, or arrangement between any one or more of Settling

Defendants and any person for performance of Work on or_relating

lito the Site, including, but'not limited to, claims on account of

construction delays. In addition, Settling Defendants shall
indemnify and hold harmless the United States and the State with

respect to any and all claims for damages or reimbursement

7

arising from or on account of any contract, agreement, or

arrangemeht‘between the Settling Defendants, and any pefson for
performance of WQrk on or relatihg to the Site, including, but
not limited to, claims on account of constfgctionvdelays.

61. No later than fifteen (15) days befofe commencing
any on-Site Work, the Settling Defendants Shall §eCure,.and each
shall maintain until the first anniversary of EPA's Certification
of Completion of all of their Remedial Actions»pursuant to
Paragraph 51(b) of Section XV (Certification of Completion)
comprehensive general liability insurance and automobile
insurance. The'coﬁprehensive general liability coverage shall
have anAanﬁual.aggregate limit of net less than ten million
dollers. In addition, the Settling Defendants each shall secure
and-shall maintain automobile liability insurance as follows:

+ .

person, one million dollars each occurrence; property damage
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liability --five hundred thousand dollars each occurrence. = All
insurance policies shall name the United States, the State and <i>
all other Settling Defendants as additional insured. 1In

addition, for the duration of this Consent Decree, the Settling

Defendants shall satisfy, or shall ensure that their. contractors

or subcontractors satisfy, all applicable laws and regulations

\ ; :
regarding the provision of worker's compensation insurance for
all pérsbns performing thé Work on behalf of Settling Defendants
in furtherance of this Consent-Decree.‘ Priorvto commencement of
the Work under this Consent Decree, Settling Défendants shall
provide to EPA and the State certificates of such insurance and a'-
copy of each insuranﬁe policy.' Settling Defendants.shall
resubmit such certificates and copies of policies each yeaf ﬁn
the anniversary of the effective date"of this'Consent Decree. If <:>
Settling Defendants démoﬁétrate by evidence satisfactory to EPA
and the State that any contractor of subcontractor maintains
insurance equivalent.to that described above, or insurance
covering the same risks but in a lesser amount, then%~wi£h
respect- to that contractor or subcontractor, Settling Defendants
need provide only that portion of the insurance described abcve

which is not maintained by the contractor or subcontractor.

XIX. FORCE MAJEURE
62. "Force Majeure", for purposes of this Consent

Decree, is defined as any event arising from causes beyond the

control of the Settling Defendants or of any entity controlled by

1994 <i>
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Settling.Deféndants, including, but not limited to, their
contractors and subcontractqrs; that delays or p;events the
performance‘of any obligation under this Consent'Decree'deépite
Settling Defendants' best efforts to fulfill the obligation. The
requirement that the~Settlihg Defendants exercise “bést effofts
to fulfill the obliéation" includes using best efforts to
anticipate any potential Force Majeure eQent and best efforts to
address the,effécts of any potential Force Majeure event (1) as
it is $c¢urring and (2) following the botential Force Majeure
event, such that the delay is minimized to the greatest extent
possible. "Force Majeure" does not include financial inability
t0“comp1ete the Work.or a failure to attain the Performance
Standards.

63. If any event occurs orlhas occurred that may delay
the bérformance of any obligation under this Consent Decree,
whether or not caused by a Force Majeure evént, tﬁé Settling'
Defendants shall notify orally the EPA and State Project
Coordinators‘or, in their absence, their alternates or, in the.
event these representatives are unavailable, the Directo: of the
HazardouévWasté Division, EPA Region 10, within forty—eight (48}
hours of when Settling Defendants.first knew or should have known
that the event‘might cauée a delay. Within five (5) days
thereaftgr; Settling'Defendants shall provide in writing to EPA
and the Stéte an explanatidn'and description.of the reasons for
the delay; the éntiéipatéd duratioh of'fhe delay; all actions

taken or to be taken to prevent or minimize the delay; a schedule
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for implementation of any meaéufes to be taken to prevent or
mitigate the delay or the effect of thé‘delay; the Settling

Defendants' rationale for attributing such delay to a Force

'Majetre event if they intend to assert such a claim; and a

statement as to whether, in the opinion of the Settling
Defendants, such event may cause or céntribute to an endangerment
to public health, welfare or the environment. The Settling
Defendéhts shall include with any notice all available
documeﬁfation supporting their claim that the delay was
attributable to a Force Majeure. Failure to comply with the
abéve requiremgnts shall precludé Settling Defendants fronm
asserfing any claim of Force Majeure for that event. ~Settling
Defendants shall be deemed tolhave notice of any circumstance of
which their contractors or subcontractors had or should have had
notice.

64;’ If EPA, after a reasonable opportunity for review
and comment by thé State, agreés that the délay or anticipated
delay is attributable to a Force Majeutre event, the time for
perfog%ahce of‘the obligations under this Coﬁsent-Decree'that are
éffecé%dvbyfthe ForCe‘Majeure'event-wi;l be extended by EPA,
after a reasonable oéportunity for review and comment by the
State, for such time as is necessary to compiéte those
obligations. An extension of the time for_pefformance of. the
obligations éffected’byvthe Force Majeure event shall not, of
itself, extend the tiﬁe for performance of any cher obligation.

If EPA; after a reasonable opportunity for review and comment by
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the State, does not agree,that the delay or anticipated delay has
Mbeen or will be caused by a Force Majeure event;‘EPA will notify
the Settling Defendants in writing of ite\decision. If EPA,
after a reasonable opportunity for review and comment by the
State, agrees that the delay.is'attributable to a Force Majeufe
event, EPA will notify the Settling Defendants in writing of the
1engthlof.theiextension, if any,lfor performance of the
obligations affected by the Force Majeure event.

65. If tﬁe-Settling Defendants elect to invoke the
dispute resolution procedures set ﬁorth in Section XX (Dispﬁte
Resolution) either because EPA has determined that the event is
ﬁot.Force Majeure or because they dispute EPA's determination of
the length of the extension, if any, they shall do so no later
than-fifteenl(lsy days after receipt of EPA's notice. 1In any
such proceeding, the Settling Defendants shall have the burden of
demonstrating by a preponderance of the evidence that the delay
or anticipated delay has been or will be caused by a Force
Maﬁeure etht, that the duration of the delay oxr the extension
ﬂsougﬁt was or will be warfanted under the circumstances, that
“best efforts were exercised to avoid and mitigate the effects of
the delay, and that Settlinc Defendants complied with:the
requirements of Paragraphs' 62 and 63, above. If the Settling
Defendants carry this burden, the delay at issue<sha11cbe deemed
not to be a violation by Settling Defendants of the affected

obligation of this Consent Decree identified to EPA and the

Court.
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XX. DIséUTE RESOLUTION

66. Unless otherwise expressly provided for in this
Consent Decree, the dispute fésdlution procedures‘of thisASection
shall be the exclusive mechanism to resolve disputes arising
under or with respect to this Consent Decree. However, ﬁhe
procedures set forth in this Sectién shall not apply to actions
by the_Unitgd States to énforce obligations of the Settling
Defendants that have not been disputed in accordénce with tnis
Section.

67. Any dispute which éfises under or with_reSpect to
this Consent Décree shall'in the first instance be fhe subject of
informal négotiations between the parties to the diépute. The
period . for informal negotiations shall be twenty (20) days from 
the time thé disphte arises, unleés it is modified by written |
agreément of the partieé to the dispute. The dispute shall be
considered to have arisen when one party sends the other parties
a written ﬁotice_of Dispute. 4

“68. a. 1In the event that the parties to the dispute
cénno% fesdlye‘a dispute by informal negotiations undér the
précédihg Paragraph, then thé position ‘advanced by EPA shall be
éonsidered binding unléss,‘within ten (10) days after the
qonclusion'of fhe informal negotiationlperiod, the'Settling
Defendants who are parties to the dispute invoke the formal

dispute resolution prbcedures of this Section by serving on the

‘United States, the ‘State and the remaining Settling Defendants a

written Statement of Position on the matter in dispute,
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including, but not limited to, any factual data, analysis or

—

opinion suppo:ting that position and ‘any supporting documentation
relied upon by the Settling Defendants. The Statement of
Position shall speéify the Settling Defendants' position as to
Hwhether formal dispute resolution should proceed under Paragraph
69 or 70.

b. . Within fourteen (14) days after receipt of
Settling Defendants' Statement of Position, EPA will serve on the
State and the Settling Defendants its Statement of Position,
including, but not limited to, any factual data, analysis, or
opinion supporting that position and all supporting documentation
relied upon by EPA. EPA's Statément of Position shall include a
statement as to whether formal dispute resolution should proceed
under Paragraph 69 or 70. |

c. If there is disagréement between EPA ahd the

Settling Defendants as to whether dispute resolution should

Yproceed under Paragraph 69 or 70, the parties to the disputel
shall follow the procedures set forth in the parégraph determined
by EPA to be applicable. However, if the .Settling Defendants
ultimately appeal to the court to résolve the dispute, the Court
”shall determine which paragraph is applicable in accordance with
the standards of applicabiliﬁy set forth'in'Paragraphs_GQ and 70.
69. Formal dispute resolution for diSputeslpertaining to
the selection or adequacy of any response action and all other.
Ndisputes that are accorded review on.thé administrative record

under applicable principles of administrative law shall be
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conducted pursuant to the procedures set forth in this Paragraph.
For purposes of this Paragraph, the adequacy of any response.

action includes, without limitation: (1) the adequacy or

appropriateness of plans, procedures to implement plans, or ‘any :

other items requiring approval by EPA under this Consent Decree;
and_(2) the adequacy of the performance of response actions taken
pursuant to this Consent Decree. Nothing in this Consent Decree

shall be construed to allow any dispute by Settling Defendants

”regarding the validity of the RODs provisions.

maintained by‘EPAAand shall contain all statements of positiqn,

including'supporting documentation, submitted phrshant to this

Paragraph. Where appropriate, EPA may allow submission of
supplemental statements of position by the parties to the
dispute.

| b, The Director of the Hazardous waste Division,
“EPA Region 10, will.issue a final administrative decision

reselving the dispute based on the adminisfrative record

described in Paragraph 69(a). Thls dec1s1on shall be b1nd1ng
upon the Settling Defendants, subject only to the right to seek
judicial review pursuant to Paragraph 69 (c) and (d).

c. 'Any. admlnlstratlve dec151on made by EPA pursuant

H

ﬁthat a notice of judicial appeal is filed with the Court by any

to Paragraph. 69(b) shall be reviewable by this Court, provided

Settling Defendant who is a party to the dispute and served on

the United States, the State and the remaining Settling

T27274%

a. An ‘administrative record of the dispute shall be
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Defendants within ten (10) days of receipt of EPA's decision.

The notice of judicial éppeal shall include a description of the

matter in diépute, the efforts made by the parties to reéolﬁe it,

the relief requeéted, and the schedule, if any, within which the
dispufe muét be resolvéd to ensure orderly implementaﬁion of.this
Consent Decree. . The United States méy file a fesponse to
Settling Defendants' notice of'judicial appeal.

d. In proceedings on any dispute governed by this
|

Paragraph, Settling Defendants shall have the burden of
demonstrating that the decision of the Hazardous Waste Division.

“Director is arbitrary and capricious or otherwise not in

accordance Qith law. Jddiéial review of EPA's decision shali be
6n the administrative récord compiled pursuant to Paragraph
69(a).

70. Formal dispute resolution for dispﬁtes that neither
pertain to the selection or adequacy of any response action nor

Fare otherwise accorded review on the administrative record under

applicable principles of administrative law shall be governed by

this Paragraph.

a. Following réceipt of Settling Defendants'

Statement of Position.submitted pursuant to Paradraﬁh 68,'£he
Director of the Hazardous Waste Division, EPA Regioh 10, will
'issue a final decision resolving the dispute. The. Hazardous
Waste Diviéion Director's decision shall be binding on the
Settling Defendants dnless, within ten (10) days of receipt of

the decision, the Settling Defendants who are parties to the
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dispute file with the Court and serve on tﬂe United States, the
State and the remaining Settling Defendants a notice of judicial
appeal setting forth the matter in disphte, the efforts made by
tbe parties to resolve it,Athe relief requested}»and thg
schedule, if any, within which the dispute must be resolved to

ensure orderly implementation of the Consent Decree. The United

ﬂstates may file a response to Settling Defendants' notice of

judicial-appeal.

b. Notwithstanding Paragraph Q of Section I
(Background) of this Consenf Decree, judicial review of any
dispute governed by this Paragraph shall be géverned by
applicable provisiQns of law. '

71. The invocation of formal dispute resolution

procedures under this.Section shall not extend, postpone or

Waffect in any way any 6bligation of the Settling Defendants under

thiS'Cdnsent Decree not directly in dispute, unless EPA or the
Court agrees otherwise. Stipulated penalties with respect to the
disphted matter shall continue to accrue but payment.shall be
{stay¢d~pending resolution of the dispute as provided .in

Paragraph 81. 'thﬁithstéﬁding the stay of payment, stipulated
penalties shall accrue from the first day of noncompliance with
any applicable provision of this Consent Decree; In the eQent
that the Seﬁtling Defendant does not prevail on the disputed
issue,-stipdlatéd penalties shall be assessed and péid as

provided in Section XXI (Stipulated Penalties).
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XXI. STIPULATED PENALTIES

72. The Settling Defendants shall be liable for
stipulated penalties in the amounts set forth in Paragraphs 73
and 74 to -the ﬁnited States for failure to comply with the
:equirements of this_ébnsent Decree specified below which pertain
to them, unless excused uhder Section XIX (Force Majeure) .
"Compiiance" by the Settling Defendants shall include completion
of the aqtivitiés under this Consent Decree or any work plan or
other plan approved under this Consent Decree identified below in
accordance with all applicable requirements of law, this Consent:
Decree, the SOW, the RDRs and any plans or other documents
épproved by EPA'ﬁursuant to this Consent Decree and. within the
specified time schedules established by and approved under this

Consent Decree.

73. a. The following stipulated penalties shall be

payéble per violation per day to the United States for any

noncompliance identified in subparagraph b:

~ Penalty Per Violation Per Day Period of Noncompliance
$1,000 - ~ 1st - 14th day - |
$5,000 ' , | 15th - 30th day
$10,000 : ) 31st day and beyond‘
b. Activities/Deliverables

- -Submission of Residential Areas Annual Remedial Action
Work Plan on or before April 15 of each year as described
1n the SOW and the relevant RDRs.

BUNKER HILL CONSENT DECREE - Page 69 February 11, 1994




10

11

12

- 13

14

15

16

17

18

19
20
21
22
23
24
25
26
27

28

-Initiation of remediation construction activities by

June 15 of each year unless an extension is approved by (i)

EPA due to adverse weather conditions. Such initiation
is described in the SOW, the relevant RDRs and the
approved Re51dent1al Areas Annual Remedial Action Work
Plan.

-Completion of yards, commercial properties, rights-of-
ways, and water well closure required by the SOW, the
relevant RDRs and the approved Residential Areas Annual
Remedial Action Work Plan by the end of each construction
‘season unless EPA otherwise approves due to adverse
weather conditions.

-“~»-Submission of draft final RDR for Page Ponds, submission
of Page Pond Remedial Action Work Plan and initiation of
on-site remediation at Page Ponds in accordance with .the
SOW and approved RDR.

. b
-Annual Construction Completion Reports within sixty (60)
days of completion of on-site constructlon for each
construction season.

74. For all other requirements of this Consent Decree,
except Section XIV (Assurance of Ability to Complete Work) and <j>

Paragraph 61 (Insurance), stipulated penalties shall accrue in

the following amounts:

Penalty Per Violation Per Day Period of Noncompliance
$500.00 | - . 1st - 14th day
“$1,000.00 - . ' 1sth - 30th day |
- $5,0000.00 | | 31st day and beyond

75. In the event that EPA assumes performance of a
portioh or all cf the Work pursuant to Paragraph 91 of Section
XXII (Covenants Not to Sue by Plaintiffs), Settling Defendants

shall be liable for an additional stipulated penalty in the
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. amountwof three (3) times the cost incurred by EPA to perform the

Work or $100,000.00, whichever 'is less.

76. ExXcept as providéd in Paragraph 43, all penalties
shall begin to accrue on the day after .the conpleté'perfornanoe
is due or the day a v1olatlon occurs, and shall continue to
accrue through the flnal day of the correction of the
noncompliance or completion of the activity. Nothing herein
shall prevent the simultaneous accrual of separate penalties for
separate violations of this Consent Decree.

77. In its sole, unreviewable discrétion, EPA may waive
a. portlon of the stipulated penaltles due 'under this Section.

78. Following EPA's determination that Settling

)Defendants have failed to comply with a requirement of this

Consent Decree, EPA may give Settling Defendants written
notifioation of the same and describe the noncompliance. EPA may
send the Settling Defenoants a written demand for,tne payment of
the‘penalties. Howéver, penalties shall‘accrue as pfovided in
Paragraph 76 regardless of whether EPA has notified the Settling
rDefendants of a violation.l | ‘

79. All penalties.owed to the United States under this
section shall be due and‘payable within thirty (30) days of the
Settling‘Defendénts‘ reoeipt‘of a demand for payment of
ponalties,:unless Settling Defendants invoke the Dispute
Resolution procedures under Section XX (Dispute Resolution). All

payments under this Section shall be paid by certlfled check made

Upayable to "EPA Hazardous Substances Superfund," shall be malled
u BUNKER HILL CONSENT DECREE - Page 71 : February 11, 1994
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to US Environmental Protection .Agency, EPA Hazardous Substance
HSuperfund, P.O. Box 360903M, Pittsburgh, PA 15251 and shall

reference the U.S.A.O0 file number A . the EPA Region

and Site/Spill ID #1020, and DOJ case number. Copies of check(s)
paid pursuant to this Section, and any accompanyihg transmittal
‘letter(s), shall be sent to the United States as provided in
Section XXVII (Notices and Submissions).‘

80. The payment of penalties'shall'not alter in any way
Settling Defendants' obligation to complete theAperformance of
the Work required under this Consent Decree.

81. Penalties shall confinue to accrue as érovided in
Paragraph 76 during any dispute resolution period, but need not
be paid until the.following:

a. If the dispute is resolved by agreement or by a
”de0151on of EPA that is not appealed to this Court, accrued
penalties determined to be owing shall be paid to EPA within
fifteen (15) days of the agreement or the receipt of EPA's
decision or order; | o

b. If the dispute is appealed to this Court and
lt the Unlted States prevails in whole or in part, Settling '
Defendants shall pay all acérued,pehaities determined by the
Court to be owed to EPA within eixty (60) dafs of receipt of the.
Court's decision or order, except as_prOVided in'quparagraph c
below; ' |

é. If the District Court's decision is appealed by

Jany Party, Settling Defendants shall pay all accrued penalties
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determined by the Districﬁ Court to be owing to the Uhited States
into an interest-bearing‘escrdw account within sixty (60) days 6f
recéipt of the Court's decision or order. Penalties shall be
paid into this account as they continue to accrue, at least every
éixty (60) days. Within fifteen (15) days of receipt. of fhe
final appellate court decision, the escrow agent shall pay the
balance of the account to EPA or to Settling Defendants.to'the
extént that they prevail.

82. a. If Settling Defendants fail to pay stipulated
penalties when due, the United States may institute proéeedings.
to collect the penalties, as well‘as interest. Settling

Defendants shall pay interest on the unpaid balance, which shall

begin to accrue on the date of demand made pursuant to Paragraph

79. at the rate established pursuant to Section 107 (a) of CERCLA,
42 U.S.C. § 9607. | |
“b. 'Nothing in this Consent Decree shall be

chstruéd as prohibiting, altering, or in any way limiting the
abilit§ of the United States or the State to seek any other
remediés or sanctions available by virtue of Settling Defendants'
violation of this Decree or of the statutes and regulations upon
which it is baéed, including, but not limited to, penalties
pursuant to Section 122(1l) of CERCLA, 42 U.S.C. § 9622(1).

| 83. ‘No payments made under this Section shall be tax

deductible for Federal or State tax purposes.
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XXII. A COVENANTS NOT TO SUE BY PLAiNTIFFS
84. a. . In consideration of the actions that will be
perfdrmed andlpayﬁents that will be made by the Settling |
Defendants under the terms of the Consent Decfee, and except aé
specificaily provided in.Paragraphs 85, 86.and 90 of this
Section, the United States covenants not to sue or to take.
administrative action against Settling Defendants pursuént to.
Sections 106 and 107 (a) of.CERCLA, 42 U.S.C. §§ 9606 and 9607 (a),
and Section 7003 of RCRA,(42 U.S.C. § 6973, relating to the Site.
kIn consideration of the actions that will be performed and
payments that will be made by the Setfling Defendénts under the
terms of tﬁe Consent Decree, and except'as:specifically provided
in Paragfaphs 87, 88 and 90 of this Section, the State cbvehants
not to sue or to take action against Settling Defendants pursuant
to Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), the Hazardous

i

Waste Management Act, Idaho Code Section § 39-4401 et. seq., and,

the Environmental Protection and Health Act, Idaho Code Section

§ 39-101 et. seq.;" relating to the Site. ' With respect to past
costs, these covenants not fo sue shall take effect upon entry of
the Consent Decree, subject to Settling Defendaﬁts' full
compliance with Paragraph 55. With respect to futurevliability
at the Site other than Area I on the Allocation Map, the covenant
not to sue shall take éffect.upon'entry of the Consent Decree.
With respect to the ICP, the covenant not to.sﬁe shall take
effect upbn full satisfaction of all requirements of the ICP .

imposed on Settling Defendants by this Consent Decree as set

BUNKER HILL CONSENT DECREE - Page 74 - February 11, 1994

TL73182




10

11

12.

13
°:
15

16

17

18

19

20

21
22
23
24

25

26

@ -

28

forth in Attachment D; With respect to future liability for Area
I on the Allocation Map, the covenaﬁt not to sue shall take
effect for a Remedial Action upon Certificatidp of Completion by
EPA pursuant to Paragraph Si(b) of Section XV (Certification of
Cbmpletion) of that Remedial Action. These coﬁenants not to- sue
are conditioned upon the complete and satisfactory performance,byl
Settling,befendants of their obligations undér this Consent
Decree. These covenénts not to sue extendvonly to the Settling
Defend;nts and do not extend to’any other person or to.any claims

: ) !/ .
or actions against Settling Defendants beyond the boundaries of

the Site.
b. 'EXcept as specifically provided in Paragraphs 90 and
92 effective upon payment of the amount specified in'Paragfaph 8
of. this Conseht Decree, the United States cévenants not to sue or
to take any other civil or administrative action against the De
Minimis Défendants pursuant to Section 106vand 107(a) of CERCLA,
42 U.S.C. §§ 9606 and 9607(a), and Section 7003 of RCRA, 42
U.s«C. § 6573; relating to the Site. Except as specifically

provided in Paragraphs 90 and 92 effective upon payment of the

amount specified in Paragraph 8 of this Consent Decree, the State

covenants not to sue or to take action against the De Minimis

Defendants pursuant to Section 107(a) of CERCLA, 42 U.S.C.

§ 9607 (a), the Hazardous Waste Management Act, Idaho Code Sectioh

§ 39-4401 et. seq., and, the Environmental Protection and Health

Act, Idaho Code Section § 39-101 et. seg.,‘relating to the Site.

These covenants not to sue are conditioned upoh the complete'and
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satisfactory performance of the De Minimis Defendants'
obligations.under this Consent Decree. These covenants not to
-sue extend only to the De Minimis Defendants and do not extend to

any other pérson.

'“ 85. United States' Pre—Certification Reservations

'~ Notwithstanding any other provision of this Consent

'Decree, the United States reserves, and this Consent Decree is

e

without :prejudice to:

.% »a. any right to institute proceedings in this action or

in a new action, or issue an administrative order seeking to

compel the Settling Defendants (1) to perform further response
actions relating.to.Agea I on the Allocation Map; or (2) to
reimburse the United States for additional costs of response
attributable to Area I on the Allocation Map, if, prior to
Certification of Completion of a Remedial Action,

(1) conditions within Area I on the Allocation Map,
J | ' previbusly unknown to EPA, are discovered, or
(ii) information, previously unknown to‘EPA, is received

-#- . - 1in whole or in part,

and these previously unknown conditions or informétion together
with any other relevaﬁt information indicate that that Remedial
Action is not .protective of human health and the environment.
For purposes of this Paragraph, Settling Defendants agree to
Haccept responsibility and liability within Area I on the

Allocation Map for hazardous substarice releases existing as of
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the effective date of this Consent Decree attributable to the

Smelter Defendants.
b. Except as otherwise provided in paragraph 85(a) or
‘elsewhere in this. Consent Decree, the Settling Defendants reserve

4all defenses they or the Smelter Defendants may have with regard

to any actions taken by the United States under this Paragraph.

86. ,Unitedistates Post—Certification.Reservations

Notwithstanding any other provision of this Consent
Decree, the United States reserves, and this Consent Decree is
without prejudice to:

a. any right to institute proceedings in this action or

in a new action, or issue an administrative order-seeking to
compel theASettling Defendants (1) to peffofm further response
actions relating to Area I on the Allocation Map; or (2).to
reimburse the United States for additional costs oflresponse,
attributable to Area I on the Allocation Map, if,'subsequent to
Certification of Completion of a Remedial Action, |
" (i) conditions within Area I on the'Allocation Map,
previously‘unknown to EPA, are discovered, or
(ii) information, previously unknown to EPA, is received
in whole ot'in part, | |
and these previously unknown conditions or information together
with any other relevant information indicate that that Remediai
Action is not piotective of human health and .the environment.
For purposes‘of this Paragraph, Settling Defendants aéree to

accept responsibility and liability within Area I on_the
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Allocation4Map for_hazardous substance releases existiné as of
the effective date of this Consent Decree attfibutable to the
Smelter Defendants.
| b. Except as otherwise provided in paragraph g6(a) or
elsewhere in this Consent Dec;ee; the Settling Defendants reserve
all defenses they or the Smelter Defendants may have with rega:d
to any actions taken by the United States under'this Paragraph.
87. State of Idahd's.Pre—Cértification Reservaﬁions

" Notwithstanding any other provision of this Consent '

Decree, the State reserves, and this Consent Decree is without

prejudice to any right it may have, jointly with, or separately
from the United States, to institute proceediﬁgs in this action
or in a new action pﬁrsuant to the State's authorities under
Section 107 of CERCLA or applicable State law, including the
Hazardous Waste Management Act, Idaho Code Section § 39-4401 et
seq., and, the Environmental Protectién and Health Acﬁ, Idaho
Code Section § 39-101 et seq., seeking (1) to compel Settling
Defendants t&fperform further<fesponse actions relating to Area I
on the Allocation Map, or (2) to coﬁpel Settling Defendants to
feimb&fée“the State for additional costs of response atﬁributable
to Area I 6n the Allocation_Map,'if,'prior to Certification of
Completion of a Remedial Action, |
(i) Aconditioné within Area I on the Allocation.Map,.
previously unknown to the State, afe discovered, or
- (ii) information, previously unknown to the state, is

received in whole or in part,
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and based on these previously unknown conditions or-information
together with any other relevant information indicate that that
Remedial Action is not protecfive‘of human health and the
environmenf. For purposes of this Paragraph, Settling Défendants
agree to accept responsibiiity and liability within.Aréa I on thel
Allocation Map for hazardous substance releases existing as of
effective date of this Consent Decree attributable to the Smelter
Defendants. |

b. Except as ofherwise provided in paragréph 87(a) or
elsewhere. in this Consent Decree, the Settling Defendants réSerng
all defenses they or the Smelter Defendants may have with regard
to any actions taken'by the State under this,Paragraph.

~88. State of Idaho's pPost-Certification Reservations

Notwithstanding any other provision qf this Cohéent

Decreé, the State'reserves, and this Consent Decree is without
prejudice to'aﬁy.right_it ﬁay have, jointly with, or separately
from the United States, to institute proceedings in this action
or in a new action pursuént to the~State's authq;itiés undef
Sectioh 107 of CERCLA or épplicableAState iaw, including the
Hazardous Waste Management'Act,'Idaho Code Section § 39-4401 et
seq., and, the Environmental Protection and Health Act; Idaho
Code Section § 39-101 et seq., seeking (1) to compel Settlihg
Defendants to perfofm further response actions relating to Area I .
on the Allodatioh'Map, or (2) to compel Settling Defendants to

reimburse the State for additional costs of response attributable
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to Area T on'the Allocafion Map, if subsequent to Certification
of Completion of a Remediéi Action:
(i) conditions within Area I on the Allécation Map,
‘preQiously unknown tb the State, are discovered, or
(ii) information, previously unknoﬁn to the State, is

* o received in whole or in part,

[and these previously unknown conditions or information together
with any other relévant information indicate that that Remedial
Action*is not protective of human health and the environment.
For purposes of this Paragraph, Settling Defendants agree to
accept responsiﬁility and liability within Area I on the |
Allocation Map for hazardbus'sﬁbstaﬁce releases éxisﬁing as of
the effectiQ; date of this Consent Decree attributable to the
Smelter Defendants. |

b.A Except.as otherwise providéd in paraéraph g8 (a) or
‘elsewhere in'this éonsent Decree, the Settling Defendants reserve

all defenses they or the Smelter Defendants may have with regard

to anyvactionégtaken by the State under this Paragraph.

'89. For purposes of Paragraphs 85 and 87, the
information and the conditions known to EPA and the State shall
include only that information and those conditions set forth in
the RODs for the Site.and the Administrétive Record supporting
the RODs.' For purposes of Paragraph é6 énd 88, the information
and the conditions knan to EPA and the Staté shall include only
that infofmatioh and those conditions set forth in the RODs, the

Administrative Record supporting the RODs, and any information
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‘ 1 [[received by EPA pursuant to the requirements of this Consent
2 {|Decree prior to Certification of Completion of the Remedial
3 {|Action. |
4 90. General reservations of rights. Notwithstanding

5 “any other provision of this Consent Deoree[ the covenants not to

6 |[[sue set forth above do not pertain to any matters other than
7 Jlthose expressly specified in Paragraph 84. The United States and
8 [l the sState reserve, and this Consent becree is.ﬁithout prejudice |
9 | to, all rights against Settling Defendants and De Minimis

.10 ||Defendants with respect to all other matters, including but not

11 limited‘to, the following:

12 (1) claims based on a failure by Settling Defendants or
De Minimis Defendants to meet a requlrement under
13 thls Consent Decree;
‘ 14 : . (2) 1liability arising from the past, present or future
disposal, release, or threat of release of Waste
15 Materials outside of the Site;
16 {| : (3) liability.for damages for injury to, destruction
of, or loss of natural resources, including the
17 reasonable costs of assessing such injury,
destruction, or loss resulting from such a release;
18 ) '
(4) liability for response costs that have been or may
19 ' . be incurred by any natural resource trustees;
20 (5) criminal liability;
21 "~ (6) liability for violations of federal or state law
which occur during or after 1mplementatlon of the
22 ‘ Remedial Action;
23 i (7) llablllty for response costs 1ncurred and/or
: response actlons taken outs1de of the Site;
24
(8) llablllty for costs that the United States will
25 incur related to the Site but are not within the

: definition of Future Response Costs; or
26 .

L
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(9) liablllty.for releases or threatened releases of
- hazardous substances resulting from activities of
‘the Settling Defendants or De Minimis Defendants in
or affecting the Site after entry of the Consent
Decree.

91. In the event EPA, after consulfation with the State,
determines that Settling Defendants have failed to implement any
provisions of the Work in an adequate or timely mannerC'EPA or,
upon request by EPA, the State, may perform any and all portions
of the Work as EPA determines necessary Settling Defendants may
1nvoke'the procedures set forth in Sectlon XX (Dispute‘
Resolutlon) to dlspute.EPA's determination that the Settling
-Defendants failed to implement a provision of the Work in an’
adeqhate’or timely manner as arbitrary and capricious or
otherwise not:in acéordanee with law. Such dispute shall he
resolved on the administrative record. Costs incurred by the
HUnited States or the State in performing the Work pursuant to -
this Paragraph shall be considered Future Response Costs that
Settling'Defendants shall pay pursuant to Section XVII |

ns
pE

(Reimbursement of Response Costs).
"™ 92. Nothing in this Consent Decree constitutes a
Hcovena;t not to sue or to take action or otherwise limits the
ability of the United States, including EPA, to seek or obtain
further rellef from the De Mlnlmls Defendants, and the covenant
not to sue 1n,Sect10n XXIT, Paragraph 84 (b) of thlS Consent
Decree is null and void, if infprmation not currently known to

EPA is discovered which indicates that the De Minimis Defendants

contributed an amount greater than five (5) percent of hazardous

February 11, 1994
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substances at the Site, or of toxic or hazardous effects g:eatef
than five (5) percént, so that the De Minimié Defendanté no
longer quélify as a de minimis parﬁy at this Site.

93. Notwithstanding any other provisions of this Consent
Decreé, the United States and the State retain all authority'and'

reserve all rights'to take any and all response actions

authorized by law.

.XXIII. COVENANTS BY SETTLING DEFENDANTS

.94. Except as limited in this paragraph, Settling
Defgndants and De Minimis befendants hereby covenant not to sue
and agree not to assert any claims or causes of action against
the United Statéé, the State or any Idaho county, city or local
govefnﬁéntai’entiéy with respect to the Site or this Cdnsent
Decree, including, but not limited to, any direct or indirect
claim for reimbursement from the Hazardous Substance'Supérfund
(established pursuant tq the Ihternal Revenue Code, 26 U.S.C.
§ 9507) through CERCLA SeCtions 106 (b) (2), 111, 112, 113; 42
U.S.C. §§ 9606(B) (2), 9611; 9612, 9613 or any other proviéion~of
law, any claim against the United States, includihg any
department, agency or instrumentality of the United States under
CERCLA Section 107 or 113 related to the Site, any claim agéinst
thé State or any Idaho county, city or local goyetnmental entity
under CERCLA Section 107 or 113 related to the Site or any claims
arising out of response activities at the Site. However, the |

Settliﬁg Defendants and the De Minimis .Defendants resetve, and
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this Consent Decree is without prejudice to, ac#ions against the
United States, the State or any Idaho county, gity or local
government entity based on negligent actions taken directly by
such entities (npt-including'oversight of or approval of the
Settling Defendants' plans or activities) that are brought
pursuant to any statute other than CERCLA and for which the‘
waiver of serreign immunity is found in a statute other than
CERCLA to the extent suéh claim exists or may exist in the
futqre.- In addition, the'Séttling Defendants and the De ﬁinimis
Defendants reserve, and this Cénsent Decree is.&ithout prejudice
to, contribution aétions against the United States 6r‘the State
or any depértment} agency 6r_instrumentality thereof, or any
Idaho county, city or local government entity whether 6r‘not
still in existence, under CERCLA Sections 107 (a) and'il3(f)(1), <j>
a42 U.S.cC. §§ 9607 (a) and'9613(f)(1), for natural resource )
.damages. The Settling Defendants and the De Minimis Defendants
also reserve and this Consent Decree is without prejudice to, |
actions or claims'against‘the‘stateAdr any Idaho county, city, or.

. N /
local government entity under Section 107(a) and 133(f) (1) of

(CERCLA; 42 U.S.C. §§ 9607(a) and 9613(f) (1), for response costs
‘incurred by Settling Défen&ants aﬁd the De Minimié Defendants
unrelated to implementation of the ROD as a result of activities
at the Site taken by such government entity after the effective
date of this Consent Decree (not including the activities of any
such gdvernment entity pursuant to this Consent Decree). Nothing

in this Consent Decree shall be deemed to constitute
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preauthorization»éf a claim within the meaning of Section 111 of
CERCLA, 42 U.S.C. § 9611, or 40 C.F.R.v§ 300.700(4d) .

95. Each Settling Defendant and each De Minimis
Defendant hereby expressly covenants not to éue any other
4Settlihg Defendant 6r De Minimis Defendant and its officers,
diréctbfs, parents, subsidiaries, employees or agents with
respect to matters coveréd by this Consent Decree, except for
claims premised on the failure of a Settling Defendant or De
Minimis Defendant to perform its obligations under this Consent
Decree or'ﬁhder any agreement among some or all Settling

Defendants or De Minimis Defendant which addrésses

‘ffresponsibilities pertaining to this Consent Decree.

XXIVv. EFFECT OF SETTLEMENT;_CQNTRIBUTION PROTECTION
96. Nothing in this Consent Decree shail be,conétfued to

create any rights in, or grant any cause of action to, any person
not a party to this Consent Decree. The preceding sentencé shall
not be construed.to waive or nullify any rights that anywperson
not a signatory to'this‘COnsent»Decree may‘have=under_applicabie
law. Eachlof the Parties expressly reserves any. and all rights
(including, buf not limited to, any right to contribﬁtion),
aefenses, claims, deman&s; and causes of action which each party_
may have with respect to any matter, transaction, or occurrence
relating in any way to the Site against any pefson not a party

hereto. Nothing in this paragraph shall négate Settling
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.14 Jstate, in writing, no later than sixty (60) days prior to the

1 ||befendants' covenant not to sueiany Idaho couﬁty, city or 1dcal
2 go?ernment'entity as-pfovided in paragraph 94.

3 'é?. With regard to claims for cohtribution against

4 |ISettling Defendants ‘and De ﬁinimis.Defendants for matters

5 |laddressed in this Consent Deéree, the Parties hereto agree that
6 ||the Settling Defendants and £he De Minimis Defendants are

7 |fentitled to such brotection from contribution actions or claims
8‘ as is "provided by CERCLA Section 113(f)(2), 42 U.S.C.

9 lls 96131f) (2). |

1d‘~ 98. The Settling Defendants énd the De Minimis

11 |[Defendants agree that with respect to any suit or claim for

12 |jcontribution brought by them for matters related to the Site or

13 [this Consent Decree they will notify the United States and the

15 Fihitiation of such suit dr claim.

16 _ 99. fhe'Settling befendants and the De Minimis
i7‘“befendénﬁs also agree that with respect to any suit or claim for.
18 coptribution brought aéainst theﬁ for matters related to the_site
19 {lor thil$ "Consent Decree they will notify,.ih'ﬁriting,(the dnited

) . . . - ) -
20 || states®and the State within ten (10) days of service .of the

'2;4‘complaint on them. 1In additidn, Settling Defendants and De

22.||Minimis Defendants shéll notify the United States and the State
23 |lwithin ten (10) days of service-or recéipt of any Motion for

24 || Summary Judgment and witﬁin ten (10) days of receipt of any order
25 (| from a court setting a case for‘trial.

e H . :

27 - o
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100. In any subsequent administrative or judiciai
proceeding initiated by the United States or the State for
injunctive relief, recovery of response costs, or other
appropriate relief relating to the Site, Settling Defendants and
De Minimis Defendants shall not assert, and may not maintain, any
defense or claim based upon the principles.of waiver, res
juqicaté, collateral estoppel,. issue preclﬁsion, claim—splitting,
or other defenses based upon any contention that the elaimsv
raised by the United States or the State in the subsequent‘
proceeding,were or should have been brought in the instant casef
provided, however, that nothing in this paragraph affects the
enforceabifity of the eovenants not to sue set forth in Section

XXII (Covenants Not to Sue by Plaintiffs).

XXV. "ACCESS TO INFORMATION

101. Settling Defendants shalliprovide to EPA and the
Stete, upon request, copieslof al; documents and information
within their possession or control or that of their contractors
or agents relating to the Work or to the-implementatien of this
Consent Decree, incluéing, but_hot limited to, sampling,
analysis,'chain of custody records, manifests,‘treckiné logs,.
receipts, reports, sample traffic routing, correspondence, or
other docuﬁents or ihformetion related to the Work. Settling
Defendante shall also make available to EPA and the State, for
purposes of investigation, information gatherihg, or testimony,

relating to the Work or implementation of the Consent Decree
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their employees, agents, or representatives with knowledge of
relevant facts concerning the performance of fhé Work.

102. a. Settling Defendants may assert business
confidentiality claims covering part or all of the documents or

informatipn submitted to Plaintiffs under this Consent Decree to

!

Jithe extent permitted by and. in accordance with Section 104 (e) (7)

of CERCLA, 42 U.S.C. § 9604(e)(7), and 40 C.F.R. § 2.203(b).
Documents or information determined to be confidential by EPA
Will ‘be afforded thé prétection specified in 40 C.F.R. Part 2,
Subpart B.  If no claim of confidentiality accompaniés documents
or information when they are submitted to EPA and the State, or
iflEPA has notified Settling Defendants that the documents or

information are not confidential under the standards of Section

~J104(e)(7) of CERCLA, 42 U.S.C. § 9607 (e) (7) the public may be

giveh access to such-documents or information withbut\further
ﬁoticé to Settling Defendantsf

b. The Settling befendants m;y assert that certain
documents, records and other information arelprivileged under the
|attorney-client privilege or any other privilege recognized by
federa}‘law. If the Settling Defendahts éssert-such‘a privilége
in lieu of pfovidingvdocuments, they shall provide the Plaintiffs
with thé folléwing: (1) the title of the document, record, or
iﬁformation; (2) the date of‘the document, record, or

information; (3) the name and title of the author of the

document, record, or information; (4) the name and title of each

BUNKER HILL CONSENT DECREE - Page 88 February 11, 1994
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document, record, or information: and (6) the privilege asserted

by SettlingADeféndant;.>;The Plaintiffs retain the right to

challenge any such claim of privilege. No documents, reports, or

other information créated orlgeneraﬁed pufsuant to the

requirements'of the Consent Decree shall be withheld on the
groﬁnds that they are privileged.

‘ 103. No claim of confidentiality shall be made with

respect to any data, including, but not limited to, all sampling,

analytical, monitoring, hydrogeologic, scientific, chemical, or
engineering data, or any data or factual information evidencing
conditions related to the work or implementation of the Consent

Decree contained in otherwise privileged documents.

e —

XXVI. RETENTION OF RECORDS

'104. Until ten (10) years after the Settling Defendants'
and the De Minimis Defendants' receipt of EPA's notification
pursuant to Pafagraph 52(b),of'Section XV (Certificatipn of
Completion of the wérkj, each Settling Defendant and each De
Minimis Defendant shall preserve and retaih'all'récords and
documenté now in its possession or'éontrol‘or-which come into its
possession.or control that relate in any manner to the
performance of the Work or that relate éo the liability of any

”person for response actions conducted and to be conducted at .the

Site, regardless of any corporate retention policy to the
contrary. Until ten (10) years after the Settling Defendants'

and the De Minimis Defendants' receipt of EPA's notification
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pursuant to Paragraph 52(b) of Section XV. (Certification of
Completion), Settling Defendants shall also instruct their
contractors and:agents to preserve all documents, records, and
information of whatever kind, nature or deécription relating‘to
the performance of the Work.

| 105. At the conclusion of this document retention period,
Settling Defendants and the De Minimis Defendants shall notify
the ‘United States and the State at- least ninety (90) days prior
to the destruction of anf‘such records or'docuﬁents, and, upon
Arequest bylthe United States or the State, Settling Defendants
and De Miniﬁis Defendants shall déliver any such records or
documents’to EPA or thé State. The Settling Defendaﬁts and the
De Minimis Defendants may ‘assert that certain docﬁments, reéords
and other information are‘privileged‘under the attorney-client
privilege or any other privilegé recognized by federal law. If
the Settling Defendants or ‘De Minimis Defendants asserflsuch a
privilege, they shall provide the Plaintiffs with the following:
(1) the titile qf the document, fecord, or_information; (2) the
dat&*of the document, record, or infofmation; (3)'the name and
title of the author of the document;-record, or information; (4)
the name éﬁd title of each addressee and fecipieﬁfr (5) a
description of the subject.of the dochment, record, or
'information: and (6) the privilégé asserted by Settling
Defendants or De Minimis Defendants. ThevPlaintiffs‘retain the
right tb challengé,any such claim of pfivilege.' No -documents,

reports, or other information created or generated pursuant to
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the requirements of the Consent Decree shall be withheld on the
‘grounds that they are privileged.

106. Each Settling Defendant and each De Minimis
befendant hereby certifies, individually, that it has not to the
*best of its knowledge'altefed mutilated, discarded, destroyed or
otherw1se disposed of any records, documents or other information.
materially relating to its potential llablllty regarding the Site
since notificatiqn of potential liability by the UnitedAStates or
the State or the filing of-suit against it_reéarding the Site and

that it has fully complied with any and all EPA requests for
information pursuant to Section 104(e) and 122(e) of CERCLA, 42

U.S.C. §§ 9604 (e) and 9622(e).

*P B XXVIT. NOTICESAAND SUBMISSIONS

‘107. Whenever,‘under the terms of this éﬁnsent Decreé,
written notice is required to be given or a report or other
document is required'to be sent by one party to anothef, it shall

be directed to the individuals at the addresses specified below,

unless those- individuals or their successors give notice of a
change to the other parties in writing. All notices and
submissions shall be considered effective upon receipt, uniess
otherwise provided. Written notice as specified herein shall
constitute completé satisfaction of any written notice
.requirement of the Consent Decree with respec£ to the United

States, EPA, the State, and the Settling Defendants,

respectively.
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As to 'the United States:

Chief, Environmental Enforcement Section
Env1ronment and Natural Resources Division
U.S. Department of Justice

P.O0. Box 7611

Ben Franklin Station

Washington, D.C. 20044

Re: DJ #90 11- 3 128F

and

Director, waste'Management Division
United States Environmental Protection Agency

| Region 10

1200 Sixth Avenue, HW-113
Seattle, Washington 98101

As to EPA:

Director, Waste Management Division
United States Environmental Protectlon Agency
Region 10 :

1200 Sixth Avenue, HW-113
Seattle, Washington 98101

Regional Counsel

EPA Office of Regional. Counsel

United States Environmental Protection Agency .
Region 10 ‘

1200 Sixth Avenue, HW-113

Seattle, Washlngton 98101

Beth_Eee%ey————— Sean ,JuJiJ'&
EPA“Project Coordinator

United States Environmental Protection Agency
Region 10 o

1200 Sixth Avenue, HW-113

Seattle, Washington 98101

TL7567
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As to _the State:

Curt Fransen .
Office of Attorney General

lIState of Idaho

1410 N. Hilton
2nd Floor
Boise, Idaho 83706

State Project Coordinator
Idaho Department of Health & . Welfare

{IDivision of Environmental Quality

1410 North Hilton
Boise, Idaho 83720-9000

As to the'Settling Defendants:

Augustus Kinsolving, General Counsel
ASARCO Incorporated

180 Maiden Lane '

New York, New York 10038

Michael Thorp

Heller, Ehrman, White & McAuliffe
701 Fifth Avenue, Suite 6100
Seattle, Washington 98104

Hecla Mining Company

Attention: . General Counsel

6500 Mineral Drive

Box C-8000 ‘

Coeur d'Alene, Idaho’ 83814-1931

Elizabeth H. Temkin, Esq. o -
Ballard, Spahr, Andrews & Ingersoll
Representing Hecla Mining Company .
1225 17th Street, Suite 2300

Denver, Colorado 80202

John . Simko- . :
Sunshine Precious Metals, Inc.

815 Park Blvd.

Boise, Idaho 83702

BUNKER HILL CONSENT DECREE - Page 93
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Fred M. Gibler, Esqg.

Evans, Keane, Koontz & Gibler

Representing Sunshine Precious Metals, Inc.
111 Main Street

P.O. Box 659 o

Kellogg, Idaho 83837

As to the De Minimis Defendants:

William F. Boyd

Coeur d'Alene Mines Corporation
400 Coeur d'Alene Mines Building
505 Front Avenue

Coeur d'Alene, Idaho 83814

As to EPA Project Coordinator:

Beth Feeley

EPA Project Coordinator

United States Environmental Protection Agency
Region 10

1200 Sixth Avenue, HW-113

Seattle, Washington 98101

(206) 553-8659 .

(206) 553-0124 (FAX)

As to State Project Coordinator:

State Project Coordinator

Idaho Department of Health & Welfare
Division of Env1ronmental Quallty
1410 North Hilton

Boise, Idaho 83720-9000

(208) 334-5860 ,

(208) 334-0576 (FAX)
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As to Settling Defendants' Project Coordinators

ASARCO, Incorporated

J. Chrls Pfahl, cChief Englneer
516 Bank Street

P.O. Box 440

Wallace, Idaho 83873

(208) 752-1116

(208) 752-6151 (FAX)

Hecla Mining Company

Gary Gamble

6500 Mineral Drive

Coeur d'Alene, Idaho 83814-8788
(208) 769~4100

(208) 7694122 (FAX)

XXVIII. EFFECTIVE DATE
'108. The effective.date of this Consent Decree shall be
the date upon which this Consent Decree is entered by the Court,

except as otherwise provided herein.

XXIX.’ RETENTION OF JURISbICTION

'109. This Court retains jurisdiction over both the
subject matter of this Consent Decree and the Settling Defendants
and—the De Minimié-Defendants for the.duration of the"performance
of the terms and prov1sxons of this Consent Decree for the
purpose of enabling any of the Partles to apply to the Court at
any time for such further order, direction, and relief as may be
necessary or'appropriate for the construction or,modificétion éf:
this Consent Decree; or to effectuate or enforce compliance with

its terms, or to resolve disputes in accordance with Section XX

(Dispute Resolution) hereof.
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XXX. ATTACHMENTS

110. The following attachments are attached to and

Decree:

"Attachment

"aAttachment

"Attachment
Map.

"Attachment
"Attachment
"Attachment
"Attachment

"Attachment

"Attachment.

"Attachment

"Attachment
the State.

o
B"

Cll

D"
E"
F
G"
HY
T
.

K"

incorporated into and made an enforceable part of this Consent

is the RODs.

is the SOW.

is the Bunker Hill Superfund Site Allocation

is the

Institutional Control Program Document.

is the Final Residential Yards RDR.

is the
is the
is thei
is the
is”the

is the

Draft Page Pond Closure RDR.
Final Rights—-of-Way RDR.

Final Commercial Properties RDR.
Final'Wafer Well Ciosufe.
Criteria for FinancialAAssurahce.

Memorandum of ‘Agreement between EPA and

"Attachment L" is the Memorandum of Agreement between EPA and
Panhandle Health District.

"Attachment M" is the Trust Declaration by the State of Idaho.

111. Settling Defendants shall cooperate with EPA and the

XXXTI.
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COMMUNITY RELATIONS

State in providing informétion regarding the wak to the public.
As requested by EPA or the State, Settling'Defendants shall
pérticipate in the preparation of such information for

dissemination to the public and in public meetings which may be
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held or sponsored by EPA or the State to explain activities at or

relating to the Site.

XXXII. MODIFICATION
112. Schedules specified in the sbw, RDRs and.otherz
déliverables for completion of the Work may be mbdifie& by
agfeement of EPA, in consultation with the State, and the
Settling Defendants. All such modifications shall be made in
writing. | |
113. No material modifications shall be made to the SOW

and RDRs without written notification to and written approval of

the United States, the‘Seﬁtling Defendants ahd the Court. Prior
to providing its approval télany modification, the'Uhited States
will provide the Stafe with a reasonéblevopportunity to review
and comment on the proposed modification. Modifications to the
SOW -and the RDRs that do not materially alter‘those documents may
be made by Qrittén agreement between EPA, after providing the

State with a reasonable opportunity to review and comment on the

proposed modification, and the Settling Defendants. -
"114. Nothing. in this Decree shall be deemed to alter the

Court's powers pursuant to Federal Rules of Civil Procedure 60,

or otherwise.

XXXITI. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

|

115. This Consent Decree shall be lodged with the Court
efor a period of not less than thirty (30) days for public notice

BUNKER HILL CONSENT DECREE - Page 97 ’ February 11, 1994
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and comment in accordance with Section 122(d)(2)'of CERCLA,

42 U.S.C. § 9622(d)(2), and 28 C.F.R. § 50.7. The United States
3 ||land the State reserve the right to withdraw or withhold their

4 |lconsent if the comments regarding the Conseﬁt Decree disclose

5 || facts or considerations which indicate that the Consent Decree is

inappropriate, improper, or inadequate. Settling Defendants and

7 ||De Minimis Defendants consent to the enﬁry of tﬁis Consent Decree
8 ||in the form presented without further notice.

9 _ | 116. If for any reason the Court should decline to

10 ||approve this Consent Decree in the form presented, this agreement
11 [|is voidable at the sole discretion of any Party and the térms of

12 |[the agreement may not be used as evidence in any litigation

13 |[between the Parties.

14
15 ' XXXIV. SIGNATORIES/SERVICE
16 117. Each undersigned representative of a Settling

17 befendant and each De Minimis Defendant to this Consent Decree

18 ||and the Assistant Attorney General’for‘Environment and Natural
19 | Resources of the Departmeht 6f Justice'and the state siénatory

20 ||certifies that he or she is fully authorizedlto eﬁter intdlthe

21 tefms and conditions of this Consent Décree and to execute and

22 legaliy bind such pa;ty to this document.

23 - 118. Each Settling Defendant and each De Minimis

24 ||Defendant hereby agree not to oppose entry of this Consent Decree
25 ||by this Couft or to chéllenge any prdvision of this Consent

26 Pgecree unléss»the United States has notified the Settling

27
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Defendants and the De‘Miﬁimis Defendants in writing that it no
longer supports entry of the‘Conseht Decree. |

119. Each Settling Defendant and each De Minimis
Defendant shall identify, on the attached signature page, the
name, address and telephone number of an aéent who is- authorized
to accept service of process by mail on behaif of that pérty with
respect ﬁo all matters arising under or relating to this Consent
Decree. Settling Defendants and De Minimis Defendants hereby
agree to accept service in that manner and to waive the formal
service requirements set forth in Rule 4 of the Federal Rules 6f
Civil Procedure and any applicéble local rules of this Court,

including, but not limited to, service of a summons.

SO ORDERED THIS DAY OF

United States District Judge
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the <j>
matter of United States Asarc c e d'Alene /
Mines Corporation, Callahan Mining Co ation, Hecls ni

Company, Sunshine Precious Metals, and Sunshine Mining Company,
relating to the Bunker Hill Superfund Site.

FOR THE UNITED STATES OF AMERICA

Date: c7/“-/'4*4 - Z/ Ll
’ ) Lois /J. Schhiffer
“Acting Assistant Attorney General
Environment and Natural Resources
Division '
U.S. Department of Justice

Peter Méunsey and Thomas Swegjs

Environmental Enforcement Section
"Environment and Natural Resources

Division

U.S. Department of Justice '
Washington, D.Cc. 20530 ' <i>

. '1 P . s Y. -
(i e
CELESTE K. MILLER
Assistant United States Attorney

District of Idaho
U.S. Department of Justice
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|| THE 'UNDERSIGNED PARTIES enter into this Consent Decree in the

|

{

mgtter of United States v. Asarco corporated, Coeur d'Alene
ines Corporation, Callahan Mini Corporation, Hecla Minin
Compan Sunshine Precious Metals, and Sunshine Mining Company,

relating to the Bunker Hill Superfund Site.

FOR THE UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

Steven A. Herman T

Assistant Administrator for
Enforcement

U.S. Environmental Protection

Agency '

401 M Street, S.W.

Washziztog7 D.C.;220460

Gerald A. Emison

Acting Regional Administrator
Region 10

U.S. Environmental -Protection
Agency - > '

1200 Sixth Avenue

Seattle, Washington 98101

Cynthia/L.| Mackzz
Assystant/RegionaX Cphunsel
U.S. Environmental Protection-
Agency
Region 10
. 1200 Sixth Avenue, S0-155
Seattle, Washington 98101
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THE. UNDERSIGNED PARTIESJenter 1nto thls Consent Decree in the

matter of United “Sta V. Asarc
1 Cor) oratmon.<CallaH5h%ﬁ*”tf
Companyi,sunshlne PreciﬁﬁS»M=taW’T~*-"

relating to the Bunker’ Hlll ‘superfund- Site.

Coeur d'Alene
j%&a Mlnlng

FOR THE STATE OF IDAHO

pate: ™~/ ~9 ¢

&
(Governor

State of Idaho
State House

Boise, Idaho 83720 -

c1l D. Andrus

curt A. Fransen

Deputy Attorney General
Office of Attorney General

State of Idaho
1410 N. Hilton
2nd Floor

Boise, Idaho 83706
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THE UNDERSIGNED PARTY enters into this Consent Decree in the
matter of United States v. Asarco, Incorporated, Coeur d'Alene
Mines Corporation, cCallahan Mining Corporation, Hecla Minin
Compan Sunshine Precious Metals, and Sunshine Mining Compan
relating to the Bunker Hill Superfund Site.

FOR ASARCO, INCORPORATED

Date: 2/16/4({ : W,O/(/M\
[ Michael O. Varner
Vice President, Environmental
Operations '
ASARCO Incorporated
180 Maiden Lane ' ;
New York, New York 10038-4991

* Agent Authorized'to Accept Service on Behalf of Above-signed
Party:. '

Prentice Hall Legal & Financial
Services -
‘15 Columbus Circl

New York, New York 10023-7773
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THE UNDERSIGNED PARTY enters 1nto this Consent Decree in the
matter of Unlted States,v. Asarco_ Incorporated, Coeur d'Alene -

Mines Corgorat;

Company, Sunshi: ' g
relating to the Bunker Hill Superfund Site.

FOR COEUR D'ALENE MINES CORPORATION

vate: [ )£ /79F

Dennis E. Wheeler

Chairman, President and Chief
Executive Officer

Coeur d'Alene Mines Corporation

505 Front Avenue
Coeur d'Alene, Idaho 83814

Agent Authorized to Accept Serv1ce on Behalf of Above-signed
Party

William F. Boyd

Corporate Counsel and Secretary
Coeur d'Alene Mines Corporatlon
505 Front Avenue

Coeur d'Alene, Idaho 83814
(208) 667-3511

BUNKER HILL CONSENT DECREE -~ Page 104 February 11, 1994

28

TL7242

O




10

11

12

13
14
15
16
17
18
19
20
'21

22

23"

24
25
26
27

28

|

et

THE UNDERSIGNED PARTY enters into this Consent Decree in the
matter of United States v. Asarco, Incorporated, Coeur d'Alene
Mines Corporation, Callahan Mining Corporation, Hecla Minin
Conmpan Sunshine Precious Metals, and Sunshine Mining Compan
relating to the Bunker Hill Superfund Site.

FOR CALLAHAN MINING CORPORATION

Date: F“Q" /f/777- | D”MZ (M_

Dennis E. Wheeler
Chairman, President and Chief
" Executive Officer
Coeur d'Alene Mines Corporation
505 Front Avenue
Coeur d'Alene, Idaho 83814

Agent Authorized to Accept Serv1ce on Behalf of Above—51gned
Party:

William F. Boyd

Corporate Counsel and Secretary
Coeur d'Alene Mines Corporation
505 Front Avenue

Coeur d'Alene, Idaho 83814
(208) 667-3511

BUNKER HILL CONSENT DECREE - Page 105 - February 11, 1994

Ti7213




10
11
12
13
14
15
16

17

-18

-~ 19

20

21

22

23

24

25

26

27

28

matter of United States v.

THE UNDERSIGNED PARTY enters into this Consent Decree in the )
Asarco, Incorporated, Coeur d'Alene <:)

et t———————

Mines Corporatlen. Callahan Mining Corporatlen, Hecla Mining
Company, Sunshine Precious Meta]s, and Sunshlne Mining Company,

“Dat:e:f-—,z,’3 , g )qq

Party.

BUNKER HILL CONSENT DECREE - Page iO6

relating to the Bunker Hill" Superfund Site.

FOR HECLA MINING COMPANY

Mizteld BTt

Michael B. White

Vice President/General Counsel
6500 Mineral Drive

Box C-8000

Coeur d'Alene, Idaho 83814-1931

Agent Authorized to Accept Service on Behalf of Above- signed

Michael B. White
Vice President/General Counsel <j>

.6500 Mineral Drive

Box C-8000
Coeur d'Alene, Idaho 83814-1931
(208) 769-4159 ~

February 11, 1994 <,>-'
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THE UNDERSIGNED PARTY enters into this Consent Decree in the
matter of United States v. Asarco, Incorporated, Coeur d'Alene
Mines Corporation, Callahan Mining Corporation, Hecla Minin
Company. Sunshine Precious Metals, and Sunshine Mining Company,
relating to the Bunker Hill Superfund Site.

FOR SUNSHINE PRECIOUS METALS

Date: /T;/al /{,/ff‘{ | g&(/ (MM

n S. Simko, President
815 Park Blvd.
Boise, Idaho 83702

Agent Authorized to Accept Service on Behalf of Above-signed
Party: :

John S. Simko
President

815 Park Blvd.
Boise, Idaho 83702
(208) 335-0660
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4Comgany, Sunshine Precious. Metals

" FOR SUN

|{Date: /;0 /5/ /??‘(

4 and Sunshlne Mlnln
relating to the Bunker Hill Superfund Site.

THE UNDERSIGNED PARTY enters into this Consent Decree in the .
matter of United States V. Asarco Inco orated, Coeur d'Alene <:
Mines Corporation i : H

Compan

NE MINING COMPANY

m

Johry S. Simko,

Party:
John S. Simko

President
815 Park Blvd.
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81% Park Blvd. .
Boise, Idaho.83702

Boise, Idaho 83702
(208) 335-0660

President

Agent Authorized to Accept Service on Behalf of Above-signed

February 11, 1994 <:>f
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ATTACHMENT D TO THE CONSENT DECREE

INSTITUTIONAL CONTROLS PROGRAM DOCUMENT

1. Intreduction. The purpose of this document is to 1list
and-describé the responsibilities of the Settling Defendants with

respect to the implementation of the Institutional Controls Program

-(ICP) for Area I' of the Site.. The ICP for the Site is generally

described in the following documents: ICP Regulatory Component
Document (Murray Lamont & Associates, Inc., 1993) ("ICP Regulatory
Document"); An Evaluation of institqtional Controls fbri the
Populated Areas of 'the Bunker Hill 'Superfund Site (Draft)
(Pénhandle Health District, 1991); the Panhandle Health District:
Environmental Health Code; and supportiﬁg amendmenté to .the
fpllouing documenﬁs as proposed or as ultimately adopted for the
Site: the Model Subdivision Ordinance, storm water reéulations,
and changes to existing comprehensiVe plans and land‘ use
regulations. These documents clarify and refine the ﬁequiréments
for the‘ICP outlined in the Records of Decision for the Sife.
Although the ICP applies to the entire Site, the sole obligation df
the Settling Defendants is to fund and/or implement ﬁhe following
eight program elements as they apply to Atea I, as described below.

With respect to these program. elements, the Panhandle Health

! wprea I" means that area for which Settling Defendants
have responsibility under the Consent Decree, as delineated on

the Bunker Hill Superfund Site Allocation Map, Attachment C to
the Consent Decree. ' '

;-
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District (PHD) will serve as the clearinghouse for citizen requests <i)

for ICP information or services.

2. ‘Program Elements. The ICP elements to be funded and/or

implemen;ed by the Settling Defendants consist of the following
eight programs as they relate to Area I. Each of these elements as
they relate to Area I shall be annually funded and/or'impiemented.
by the Settling'Defendants unﬁil certification of all Remedial
Actions. Upon certification of all Remédial Actions,-each‘bf.these
program elements as they relate to Area I shall be permanently
funded by the'Settliﬁg Defendants in éccordance'vith.the tgrhs of
section 3(d)(ii) herein.

a. Administration. The Settling Defendants shal; fund
in accordance with section 3 the administrative
oversight and monitoring of the ICP, including
permits and inspection progiams, budgeting,
'sanpling, enforcement, public relations,
cdprdination'with local governments, coordination
of material supply programs and delivery and
disposal systems, and other administrative duties .
requiréd for implementation of the ICP in’Area_I.
The Settling Defendants shall fund the reasonable
costs,. including attorneys' fees, of‘anyvngisancé
or other actions brought by PHD to abate lead

related releases from the two following properties

n- N . g
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idcated outside of Area I: (list tax parcel ID?s,
for Ross/Joy and Magnuson prdpérties].

Education. The Settling Defendants shall fund in
accordance with section 3 an education program
consisting of four méin elements: pamphlets,

brochures, multi-media information, and information

enclosed with property tax and utility billings or

other available delivery mechanisms.

Health Intervention. Settiing Defendants shall
fund in accordance with - section 3 the following
elements of the Health Intervention Program:
counseling, elementary education, and physician
education. Blood lead screening is an important
component of the Health Intervention 'Program;
howeQer, it will not be part of the Settling
Defendants' obligations under this Consent Decree.
Interior Material Supply Program. This program
will assiét homeowners and residéntial tenants in
the establishment of barriers within the home.
Until the cértification of all Remedial Actions,
the Settling Defendanté will provide HEPA vacuums,
coveralls, aﬁd'respirators for distribution by PHD,
and plastic sheeting and gravel for interior
remodeling projects carried out in Area I in

accordance with the ICP Regulatory Document upon

e e o ALIO3SAS.uP
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receiViﬁg a request by the PHD. After the
certification of all Remedial Aétions, PHD will
assume full responsibiiity for implementation of
the program using fundinq provided by the Settling
Defendants in accordance with section 3,

Exterior Material Supply Program. Until
certification of all Remedial Actions, Settling
Defendants will provide and deliver clean'top.soil
aﬁd.crushed rock, as defined by the Residential
Soils RDR, for exterior residential projects in

Area I requiring no more than one cubic yard of

‘ material .which are carried out in accordance with

the ICP Regulatory 'Docuﬁent. After the
certification of all Remedial Actions, PHD will
assume full responsibility for.implementation of
the prograﬁ using funding provided by the Settling
Defendants program in accofdan;e with section 3.
At the start of the 1994 construction.season, the
Settling Defendants will also make 2500 cubic yards
of clean soil available to the PHD for use in
implementing the ICP.

Collection Program. Until the certification of all
Remedial Actions, at the request of"citizens
forwarded by the PHD, the Settling Defendants will

collect, store and transport up to one cubic yard

—b-
AL103545.wp
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of soil,' tailings and/or - gravel from  sma;l
residential projecﬁs withiﬁ Area I to a repository.
After the certification of all Remedial Actions,
the Settlinq‘Defendants will either continue to
provide cocllection services or proQide funding to
the PHD to continue the program in acéordance'with
section 3. '

Monitoring and quairl The Settling Defendants

will monitor and repair remediated areas as

provided in the Residential Yards, Commercial

Properties, and Rights—of-wéy,RDRs.‘ Following the
certification of completion of a Remedial Action,
as defined in the SOW, the Settling . Defendants
shall, in accordance with section 3, fund and the»
PHD shall perform repairs of remediated areas in.
such certified areas in accordance with the ICP
Regulatory Document and the Environmental Health
Code, | |
Project Disposal and Repository. Thé Settling
Defendants will make a sgoils repository available
for all projects within Area I requiring the
disposal of contaminated material which are carried

out in accordance with the ICP Régulatory Document.

Until certification of all Remedial Actions, the

Settling Defendants will maintain and operate a

ALIO35A9.WP
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repository. After certification of all Remedial
Acﬁions, the Settling Defendants will continue to
provide a repository for such projects in Area I to

be operated by the PHD using permanent funding as

described in section 3(d) (iii).

3. ~ Program Funding.

a.

oversight Committea.

i. Duties.' An Ovefsight COﬁmittee shall be
established to monitor ICP expenditurés by PHD, to
‘approve annual budgets, and to establish permanent
funding as "provided in section 3(d)(iii). The
Oversight Committee shall not have the authority to
expand the )sicope of thevéuties of the Settling
Defendants under'thischnsent Decree, but shall
have the authority to redirect resources provided

by the" Settliné Defendants to accomplish <the

purposes of the ICP. The.Oversight Committee shall

also have adthority to review the ICP. in its .

entirety and make recommendations regarding funding

' or program elements not to be provided by the

Settling Defendants.

ii.Members.The Oversight Committee shall consist of

‘three persons: one representative each from EPA,

the Settiing Defendants, and the State of Idaho.

AL1035A9,wP
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The OQersiqhﬁ Committee shall meet at a miniﬁum
once per gquarter at the Site to carry out its
duties. Disputes regarding the annual or permanent

 financing of the ICP related to. Area I shall be

| resolved under the Dispute Resolution prdvisions of
Section XX of the cOnsent_Decreé or the Memorandum
of Agreement between the State of Idaho and EPA,
Attacﬁment K to the Consent Decree, as appropriate.’
Disputes regarding the financing of funding or
activities other than those to be provided by the
'Settliqg Defendants shall be resolved ;ccording to
the terms and conditions applicable to such other
funding or actiQity. .

b. Annual Budgets. Each yeaf ho later than March 1,
the PHD will prepare an annual budget covering the
entire ICP for the following year and submit it to
the 0versi§ht Committee.  The annual budget
submittal will indicate, in accordance with this
Attachment D, those Area I elements proposed to be
funded and the level of funding by the Settling
Defendants. The first year budget shall be as°
provided in section (3)(d)(i). Beginning in the
second year, the Oversight Committee will evaluate
the proposed budget each year based on the scope of

the ICP and the following factors: ' number of

ALI035A9.WP
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inspections to be performed; average time requiréd

-for inspections; permits anticipated and work load

by permit type; number of people served by the
health inte:vehtion program; contacts planned in
cbnnection with the supply and collection programs;
educational programs Sy type; relative levels of
services provided between Area I and other areas of
the Site; and other work unit data on which the
budget ié based. Data from preQious year#*will be
feviewed in evaluating the importance of various
activity'levels in regard to budget needs.” In the
evént of a dispute regarding the proposed annual
budget, the‘previous year's budget will be used
until tﬁe dispute‘is resolved.

Reporting by PHD. In order to assist with thg
budgeting and ovetsight process; the PHD shall
maintain thorough accounting records of its
activities in implementing the ICP, .iﬁcluding
personnel hours by type of activity (program
elements), mileage, telephone logs, equipmenﬁ costs
and other expensés and receipts. This information

will include. a breakdown of costs incurred in

- . implementing the ICP in Area I, and shall be used

to prepare monthly budget status reports comparing

actual spending to budgeted amounts. summaries

AL1035A9.up
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thereof shall be submitted quarterly to‘ the
. “ _ oversight Committee by PHD. At the request of, and
| as funded by, the Settling.Defehdants, there ghall
be an annual audit of the program conducted by
,independént certified phblic accoun£ants and
directed Sy the oversiéht Committee. 1In any'qase,
accounting information regarding the ICP shall be
made available to the Settling. Defendants upon
reasonable request. | -
d. PRP Funding.

i)  start-up Funding. The PHD has proposed, and
the parties have approved, a first year total
staftfup budget of 5224,100 plus SZS,OOO'in-
‘ ' : capital costs. The séttling Defendants have

. agreed to reimburse the entity providing the
-funding within sixty days of the entry of the
Consent Decrée for any of these budgeted
start-up costs incurred and paid after the
lodging of the Consent Decree but ;rior to its
entry by the Court. |

ii) Annual Fﬁnding. Until permanent funding is

established as set forth below, the Settling.
Defendants shall pay only thosa costs actually |
incurred in implementing the eight ICP program

elements in Area I. By July 1 of each year,

AL1035A9.WP

LR S IS R
e 5 gl )



iii) -

.. APR @6 ’94 ©3:37PM HELLER EHRMAN ' | P.1‘1

the Settling Defendants shall pay the

estimated budget for the first two quarters of
PHD's fiscal year. By the first day of each
subsequent quarter, payments shall be made
such that <the budgeted amounts- will be
reconciled each quarter thereafter with the
amounts actually incurred in the preceding
gquarters. | |

Permanent Funding. Within sixty déys of
certification of all Remedial Actions, the
Settling Défendants shall provide permanent
funding for the program elements of the ICP as

they relate to Area I. The total amount of

permanent funding to be provided by Settling

Defendants shall be calculated, in accordance
with this Attachment D, based on actual
expendiﬁure and activity level history, the
then‘currgnt scope and program elements of the
ICP, and ' projected activity  levels and
ﬁecessary contingency amounts for the future.
The Setkling Defendants' percentage of the
total amount of permanent funding shall be
calculated using the historical breakdown of
costs preparéd by the PHD pursuant to

Section 3(c) above. The funds provided by the

-lo-
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Settling Defendants shall be placed in a tfust

. ) fund or similar mechanism.

o . -
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ATTACHMENT A

RECORD OF DECISION

Bunker Hill Mining and Metallurgical Complex
Residential Soils Operable Unit
Shoshone County, Idaho

August 1991
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RECORD OF DECISION |

Bunker Hill Mining and Metallurgical Complex

Shoshone County, Idaho

September 1992



ATTACHMENT B TO CONSENT DECREE
_ December 10, 1993
BUNKER HILL |

REMEDIAL DESIGN and REMEDIAL ACTION

AREA I
STATEMENT OF WORK

1.0 INTRODUCTION, DEFINiTIONS, AND GENERAL PROVISIONS

- Introduction

This Statement of Work ("SOW") details the on-site activities to be
undertaken by the Settling Defendants in compliance with the requirements
of this Consent Decree. The Work shall be consistent with the decisions
set forth in the Bunker Hlll 1992 Record of Decision ("1992 ROD") and the
1991 Residential Soils ROD ("1991 ROD") attached as Appendix A to the
Consent Decree and performed pursuant to the Consent Decree.

‘The Work shall be structured to allow the most expeditious implementation

of actions in a coordinated sequence that integrates remediation goals
and minimizes short-term impacts and disruptions to the affected
communities. = The Work shall be organized in a series of Elements,
described below, having individual Objectives and Performance Standards
that recognize the various media and sub-area conditions at the site.
The Elements of Work may be integrated, as appropriate, during remedial
action to provide an efficient annual comprehensive schedule. ' The
elements are further described in Draft or Final Remedial Design Reports
(RDRs) which are attached to the Consent Decree. Only those portions of
the individual elements which are scheduled to occur within Area I, as
delineated on the Bunker Hill Superfund Site Allocation Map, attached as

Attachment C to the Consent Decree (Allocat1on Map), are included in the
Work. '

In addition to the Elements of Work, an Institutional Controls Program’
(ICP) will be implemented as part of the remedy. The. ICP-related
responsibilities of the Settling Defendants are set forth in Attachment
D of the Consent Decree. The ICP serves to maintain the long-term
effectiveness of those remedial 'actions addressing the communities.

Definitions

Terms used in this SOW are as defined below or, as to others,-by'this
Consent Decree, CERCLA and the NCP.

1.2.1 "Clean Soil"'shall contain mean concentrations less than 100 ppm

~lead, 100 ppm arsenic and 5 ppm cadmium. No single sample shall
exceed 150 ppm lead.

"1.2.2. “High Risk Yards" means:

e Homes where children six years of age and under are in
residence. . '

e Homes with pregnant women in residence.

e Licensed Day Care Centers. 11720y

£:\5104\5104-01\CDSOVAS3.FIN  RD/RA Statement of Work ' _ Page 1
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e Homes where the most recent blood lead survey indicates that
children in residence have a blood lead level equal to or
greater than 10 pg/dl and the Panhandle Health District . (PH"“\
has determined that the yard soil exposure is a 51gn1f1ca\,
exposure pathway. : :

"Reasonably Segregable Areas" are defined as follows and include
all remedial actions for each portion of a SOW Element of wOrk
to be conducted within that area.

e The city of Pinehurst,(including the Dalton Subdivision)

e The city of Smelterville (including 3 parcels of Asarco owned
commercial property commonly known as the 0ld Lions Ciub
Lease, Linfor. Lumber, and Theater Plt)

o The.city of Wardner

e The portion of the city of Xellogg located on the northern
side of I-90

e The portion of the city of Kellogg located on the southern
side of I-90

¢ The unincorporated community of Page

¢ The unincorporated re51dent1al areas of Elizabeth Park, Ross
Ranch and Montgomery Gulch <:>

e Page Pond
"Contaminated Soils" means those contaminated soils which are
removed during remediation of Area I for disposal at the Page

Pond Repository or other EPA-approved disposal site.

"Sensitive Populations" include children between 0 and 12 years
of age and pregnaiit women.

General Prov151ons

The Work activities associated with this SOW are final remedial
actions. Remedial actions outlined for Area I in this Statement
of Work shall meet Performance Standards.

" The Settling Defendants will begin performance of the Work as

described in Section 5.0 of this document. Settling Defendants
will not, however, be required to commence construction or
sampling untll this Consent Decree has been entered by the Court
or unléss such construction or sampling is otherwise ordered by
the Court.

'Each Element of Work, or a portlon'of an Element of Work shall

be integrated and coordlnated in a manner consistent with all
other Elements of Work under thlS Consent Decree, and w1th<:;;

n2 e yr~. N
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1.3.12

1.3.13

December 10, 1993

other operations and/or tasks, including, but not limited to,
emergency response activities. ‘

Any repairs required to community infrastructure, such as roads

and utilities, due to the implementation of the Work, shall be
performed. ' ' ’

Repalrs to private property shall be as specified in the Draft
Residential Yards RDR.

Whenever Settllng Defendants are obligated to perform an activity

‘under this SOW, they may perform the activity themselves or

engage - a contractor (or contractors) accepted by EPA, unless

other arrangements are mutually agreed upon, in fulfillment of
their obligation.

During remedial construction activities, dust control measures
shall be implemented to control the transport of contaminated
material. Dust control activities shall include, but not be
limited to, engineering and construction practices, the use of
water to wet down areas or polymeric, chemical or phy51Cﬁ1
surface sealers for temporary dust control.

Appropriate controls shall be used in Area I to prevent exposures
during performance of the Work. Access controls shall include,
but not be limited to, fencing and signs. Access control shall
be maintained in all areas where it currently exists.

Appropriate controls shall also be applied in Area I, as

necessary, to restrict access to potential source areas, to

control transport of contaminants and to control exposures to
contaminants of concern durlng constructlon activities.

The release of contaminants during remedlal construction
activities shall also be controlled. This shall include, but not
be limited to, the management of runoff to mninimize sediment
transport to surface water. Storm water management during
remedial implementation shall be consistent with all Federal,

State and local requirements.

With respect to the Page Pond Element of Work, Best Management
Practices shall be employed during remedial actions and the

practice of not scheduling Work activities during hlgh flow
conditions shall be continued.

The objective of routine site maintenance is to ensure that
facilities and control measures at the Site continue to be
effective and achieve Performance Standards over the long term.

Work performed by Settling Defendants for the Page Pond Element

of Work shall minimize operation and maintenance (O&M)
requirements. A comprehensive post-closure O&M program will be
defined during Remedial Action through preparation of a post-
closure O&M Plan for the Page Pond Element of Work. It is the

""4' 'Nr) Yoy
' Ny D
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expectation of the Parties that the ICP will accomplish the 0&M
requirements for the other portions of Area I.

In the event of any action or occurrence arising in connectiCj>
with the performance of the Area I Work which causes or threatens
a release of Waste Material at or from the Site that constitutes
an emergency situation or may present an immediate threat to
public health or welfare or the environment, the Settling
Defendants shall immediately take all appropriate action to
prevent, abate, or minimize such release or threat of release,
and shall immediately notify the Project Coordinators for EPA and
the State, or, if they are unavailable, their alternates. Where
such a threat is identified, the Emergency Response provisions
of the Consent Decree will apply. Where the EPA or State of
Idaho project coordinator or designee makes a preliminarvy

‘determination that substantial emergency property damage ‘s
"threatened or has occurred due to remediation activities, the

“"Settling Defendants will take action as required in ‘the Draft
'Residential Yards RDR.

The Settling Defendants shall respond to conditions related to
the Work identified by EPA as posing an immediate hazard within
24 hours of notice for the Page Pond Element of Work unless
otherwise provided in the Consent Decree.

O

AL Ao R R . ’
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2.0 DESCRIPTION OF WORK TO BE PERFORMED, PERFORMANCE
‘ STANDARDS AND OBJECTIVES

‘is Section sets forth the Elements and Components of Work to be performed
pursuant to this Consent Decree and states the Objectives and Performance
Standards for the Work. These elements address that portion of the Work to
be conducted by the Settling Defendants, within the Area I boundaries
presented in the Allocation Map. The following Elements of Work are
‘intended to provide a synopsis of the pertinent remedial actions that are
explained in additional detail in the 1991 ROD and the 1992 ROD. The Draft

or Final Remedial Design Reports, Attachments E through I to the Consent
Decree, describe the Work in more detail. '

A primary objective for remediation of the Site is the reduction -of blood
leads in .the population; specifically, reduction in child blood ' 1lead
concentrations so that 95% or more of the children tested in the blood lead
survey have blood lead concentrations of less than 10 upg/dcL and less than
-one -percent have blood lead concentrations greater than 15 pg/dcL. This
objective as well as related objectives for environmental transport of site
contaminants shall be addressed through a series of remedial actions fo
various subareas of the Site. The remedial actions described below, as vei:
as those to be conducted by others, comprise a site-wide comprehensive remecy

consisting of a combination of treatment, containment, engineering and
institutional controls.

2.1 Page Pond Element of Work

~ The Page Pond Element of Work is described in the Draft Page Pond RDR.
‘ The Page Pond Element of Work includes the following two Components:

. .Page Pond Component
D) Humboldt and Grouse Creeks Component

.2.1.1 Page Pond Component

The objective of the Work is to limit releases from this source
by consolidating, capping and revegetating.

2.1.1.1 Performance Standards for this Component of Work are as
follows:

2.1.1.1.1 Portions of the exposed tailings located in
shallow areas such as the West beach of the

West Page Swamp area and the areas
surrounding the decant 1lines, shall be

removed, to the extent technically

feasible, and subsequently placed on the

Page Pond benches for use as a sub-base for

a vegetated cover. To the extent that
tailings in these and other shallow areas

. cannot be removed, the areas shall be

: v - covered with a minimum of 12 dinches of
‘ clean soil and revegetated.  All other
areas shall be submerged . under
‘ : USRS TR R
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approximately 2 feet of water. To the

maximum extent practicable, these water
levels shall be maintained throughout the
Year. The amount of material to be removed
from shallow areas such as the West beach
of the West Page Swamp and the areas
surrounding the decant 1lines shall be
determined during remedial design and shall
consider the feasibility of effectively
removing and relocating tailings deposits,
including tailings moisture content ard
texture,. - current vegetated status,
surficial soil contaminant concentrations,
water levels, and habitat. The design

shall be subject to EPA approval.

Page Pond benches shall be covered with a
minimum of six inches of Contaminated
Soils, regraded to promote runoff, and
revegetated.

Page Pond- impoundment dikes shall be
regraded to provide slope stability and
then revegetated after placement of a
minimum of six inches of Clean Soil.
Contaminated Soil may be used providine
access 1s adequately controlled, as
determined by EPA.

Adequate controls: shall be provided to
prevent public access to the .remedial
actions performed at Page Pond. '

' Wetlands associated with the Page Pond

areas shall be monitored for sediment and
water quality. Water quality sampling will
occur twice annually at two inflow and two
outflow points for the year prior to and
the five years following remediation.
Sediment sampling will be consistent with
the 1993 transect sampling program and will
occur immediately after remediation and
again at five years after remediation.
Water and sediment sampling requirements
are presented in the Draft Page Pond RDR.

Biomonitoring shall be conducted at the
Page Pond Swamps in the year prior to
remediation and for the next five years
after remediation. The monitoring shall
consist of bird surveys and mammal tissue
sampllng Biomonitoring requlrements
‘including provisions for long-term
monitoring, are presented in the Draft Page
Pond RDR. -

RD/RA Statement of Work _ Page 6



2.1.2 Humboldt and Grouse Creeks Component
The objective of this Component is to limit the contamination
these surface streams by preventing contact with Page Pond ared
tailings.  Only those portions of Humboldt and Grouse Creeks
within Area I boundaries, as delineated by the Allocation Map, -
are addressed by this Component.
2.1.2.1 Performance Standards for this Component of Work are as
follows:
©2.1.2.1.1 - Humboldt and Grouse Creeks shall be
isolated, to the degree practicable, from
contact with tailings accumulations by the
use of diversions and stream channel
.modifications in the existing channeils
north and south of the Page Pond
Impoundment. Outlet control weirs shall be
constructed to maintain consistent water
- levels in the East and West Page Swamps to
the degree practicable.
2.1.2.1.2 Flnal configuration of any channel
modifications shall take - into account
habitat considerations. The design shall
be subject to EPA approval.
2.2 Rights-of-Way (ROW) Element of Work . - <:>

December 10, 1993

‘The Rights-of-Way Element of Work is described in the Final ROW RDR.

2.2.1

Only ROW within Area I boundaries as delineated by the Allocatlon Map are
‘addressed by this Element of Work.

The objectives of the Work are to control direct contact risk and

‘migration of contamlnants originating from ROW through air and

water.

2.2.1.1 Performance Standards for this Element of Work are as

follows:

2.2.1.1.1 'nghts of-Way include state, county, 1ocal
- and private roads.

2.2.1.1.2 All ROW with lead concentrations of 1,000
ppm or greater in the top six or twelve
inches of soil shall receive, upon EPA
approval, one or more of the following

treatments: revegetation, barrier
N placement, = removal/replacement and/or
access control, dependent upon geographlc
location and current land use. Barrier

type and thickness will also be determlned
based on geographlc locatlon and current
land use.

"'4"1 Py

€:\5104\5104-01\COSOWAS3.FIN RO/RA Statement of Work : . bavaas Page 7



2.2.1‘.1.3

2.2.1.1.4

2.2.1.1.5
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December 10, 1993
N ,

ROW adjacent to residential properties will
be sampled at the 0- to 1-, 1- to 6-, 6~ to
12-, and 12- to 18-inch intervals. ROW
located within Area I, as described by the
Site Allocation Map, but not adjacent to
residential properties will be sampled at

" the 0- to 1-, 1- to 6-, and 6~ to 12-inch

intervals. Sample collectlon and analysis
will be conducted consistent with Appendix
B of the Draft Residential Yards RDR.

ROW where access is restricted and where
vegetative cover is 85% or greater requive
no additional remedial action. If access
is restricted and vegetative cover is irss '
than 85%, direct revegetation will occur.

Where barriers are utilized, the barrierc
shall have sufficient durability .»
minimize future operatlon and malntenar'*
req01rements.

Within residential areas, ROW adjacent to
residential properties shall be treated
utilizing methods presented in the Draft
Residential Yards RDR. These methods will
result in a minimum 12-inch protective
barrier over soils with lead concentrations
of 1,000 ppm or more.

ROW in non-residential settings shall be
remediated in a manner consistent with the
adjacent properties and usage. These
properties, if not access-restricted, shall
receive a minimum of a 6-inch protective
barrier. :

Excavated soils shall be consolidated .in
the Page Pond Repository or other EPA-
approved area.

The exact nature of each ROW remediation
shall be determined on a case-by-case basis
through the process outlined in the Draft
ROW RDR.

2.3 Commercial Properties Element of Work

~ The Commercial Properties Element of Work is described in the Final

Commercial Properties RDR.

only ‘commercial properties within Area I

boundaries as delineated by the Allocation Map are addressed by this

Element of Work.

4'"*1 )—»-|
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2.3.1 The objectlves of the Work are to control direct contact risk and
.contaminants orlglnatlng from commercial -

Performance Standards for this Element of Work are as

follows:

2.3.1.1.1

2.3.1.1.2

2.3.1.1.3

2.3.1.1.4

2.3.1.1.5

For commercial properties located within .
Area I, as defined by the Site -Allocation
Map, surface ' soils with a . lead
concentration of 1,000 ppm or greater in
the top six or twelve inches must receive
a protective barrier. ' Sampling depth and
resultant barrier thickness will be
dependent on type of land use. Barriers
shall consist of a minimum of six inches of
clean soils and revegetation, six inches of
gravel, or a paved surface consistent with
land use.

Barriers installed for commercial .
properties used predominantly by sensitive

populations, or commercial properties with
unrestricted access from ~° adjacent
residential property, shall meet the
requirements of the Draft Residential Yard:s
RDR, or be consistent with the setting anu
acceptable to EPA. : . (ﬁ)_

" Commercial ' properties with lead

concentrations of 1,000 ppm. or greater in
the . 12- to 18-inch interval used
predominantly by sensitive populations or

. with unrestricted access .from adjacent

residential properties and with a high
probability of disturbance shall receive a
visual marker prior to placement of the 12-

inch barrier.

Commercial properties not predominantly
used by sensitive populations or those with
restricted access from adjacent residential
properties will be sampled at the 0- to 1-,
1- to 6-, and 6- to 12-inch intervals for
determination of the lead concentration.
All other commercial properties within Area
I. shall be sampled consistent with the

-Final Residential Yards RDR. Sample

collection and analysis will be conducted
consistent with Appendix B of the Draft
Residential Yards RDR.

Excavated soils shall be consolidated
within the Page Pond Repository or ot
EPA-approved areas.

RO/RA Statement of Work _ T‘" N Page 9
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. ' 2.3.1.1.6 Remediation of the Kellogg High School

' practice field, identified separately on

the Allocation Map, shall include soil and
sod removal and replacement for
concentrations exceeding 1,000 ppm lead, up
to a maximum removal depth of 6 inches.
Removal ‘depths Wwill be based upon the
results of the sampling program defined
specifically for the practice fields in the
Draft Commercial Properties RDR.

2.3.1.1.7 The exact nature of each commerciai
property remediation shall be determined on

. a case-by-case basis through the process
outlined in the Draft Commercial Properties
RDR.

2.4 Water Well Closure Element of Work

‘The Water Well Closure Element of Work is described in the Final Water
Well Closure RDR. Only Water Well Closure within Area I boundaries us
delineated by the Allocation Map is addressed in this Element of Work.

2.4.1 The objectlve of the Work is to assure adequate supplies of water
and to minimize exposure to on-site surface and ground waters by
reducing the potential for human ingestion and/or contact with
contaminated ground water; reducing the potential for ground-

‘ ' . water contamination from surface sources; and reducing the number

of potential vertical condults for contam:.nant migration in
ground water.

2.4.1.1 Performance Standards for this Element of Work are as
" follows:.

2.4.1.1.1 All ground-water wells within Area I that

' are - in. the main valley aquifer, either
upper  zone, lower zone, or other
contaminated wells (exceeding federally
promulgated drinking water standards for
total arsenic, cadmium, lead, and zinc)
within Area I shall be closed or abandoned
according to the Final Water Well Closure
RDR and State of Idaho requirements (Idaho
Department of Water Resources, 1989)

2.4.1.1.2 Residences in Area I serviced by a well
selected for closure, which are not already
serviced by a mun1c1pal water system, will

. be attached to the system.

2.5 Instltutlonal Controls Program (ICP)

'I‘he Settling Defendants’ obllgatlons are described in Attachment D of the
Consent Decree.
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2.6 Residential Yards Element of Work

The Residential Yards Element of Work is defined in the Final Resident?

Yards RDR.

2.6.1 The objective of the Work is to control direct contact risk by
creating average soil lead concentrations in each Reasonably
Segregable Area that are protective of public health, and to
control contaminant migration through alr and water. '

2.6.1.1

E:\S104\5104-01\COSOWAS3 . FIN

Performance Standards for thls Element of Work are . as

follows:

2.6.1.1.1

2.6.1.1.2

2.6.1.1.3

All residential properties shall be sampled
at the 0- to 1-, 1- to 6-, 6- to 12- and
12- to 18-inch 1ntervals for determination

of the 1,000 ppm lead threshold .
. concentration. Sampling and analysis shall

be conducted according to Appendix B of the
Final Residential Yards RDR.

Soil samples were collected from a

.-geographic -distribution of residential

properties in the Bauman Subdivision (as
delineated on the Allocation . Map).
Analysis results from the properties
sampled were below the 1,000 ppm action
level. Therefore, yards in Baq“\n
Subdivision will not require sampllng\/r

- remediation.

Based on the results of the yard soil
sampling, for those residential yards that
exeed the 1,000 ppm lead action level, the
extent of remedlatlon will be determlned as
follows:

: T DA
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If Interval
Equals or
Exceeds

Action Level

If Interval Less than
Action Level

0~ 1"

1-6", 6 - 12"

1l -6"

0=-1%, 6 = 12"

6 - 12"

.0 -1", 1 - 6"

12 - 18"

0O-1", 1 - 6", 6 - 12"

0O-1",1-6"

6 - 12"

0-1", 6 - 12"

1 - 6"

1-6", 6 - 12"

0-1"

NONE

0-1",1-6", 6~ 12"

THEN

Remediation
Depth

6“

6!!

12~

NO REMEDIATION

6"

12"

12~

NO REMEDIATION

E:\5104\5104-01\COSOMAS3 . FIN

2.6.1.1.4

2.6.1.1.5

2.6.1.1.6

2.6.1.1.7

. RD/RA Statement of Work

All produce garden areas in remediated
yards will receive 24 inches of clean soil.
A maximum of 11 cubic yards of clean soil
for produce gardens will be delivered to
residents whose yards do not require
remediation. The so0il ~ will be made
available on a Reasonably Segregable Area:
basis during the period from initiation of
construction activities within that
Reasonably Segregable Area through
certification. Procedures for residents
requesting clean soil are presented in the
Final Residential Yards RDR.

The exact nature of each yard remediation
shall be determined on a case-by-case basis
through the process outlined in the Final
Residential Yards RDR.

In all 12-inch removals, if the 12- to 18-
inch sample exceeds 1,000 ppm lead, a
visible marker, such as an erosion control
fabric, shall: be - placed prior to
backfilling with clean soil.

After replacement with clean f£ill, yards
shall be revegetated with sod. Improved
contiguous hiliside areas not currently
serving as lawns shall be revegetated with
native grasses. a

.

Tiv24i
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2.6.1.1.8

2.6.1.1.9

2.6.1.1.10

RD/RA Statement of Work

-Removed

. the .
~ Residential Yards RDR.

Decmnberio,1gg3

Contaminated Soils shall be
disposed of at the Page Pond Repository o
other EPA-approved area. ;>
Remediated areas where EPA determines that
revegetation is not necessary may receive
clean gravel instead of soil.

Remediation of residential areas shall
occur as scheduled on an annual basis.
Upon completion of-a Reasonably Segregable
Area the average residential 8soil lead
concentration shall be calculated following
procedure described in the Final
Res | If the average 1is
350 ppm lead, or greater, additional yards
shall be remediated until the mean for the
Reasonably Segregable Area is calculated to
be below the 350 ppm criterion.

Page 13
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3.0 DESCRIPTION OF PLANS AND REPORTS

Qe following list, which identifies plans and reports which may be subnmitted
ring the RD/RA for the Work, reflects the current status of the project and
unique aspects of the Bunker Hill Site. Considerable progress has already
been made on the RD process. A series of Draft or Final Remedial Design
Reports (RDRs), which address in detail the remediation requirements set
forth in this Statement of Work are attached to the Consent Decree. Because
of the diverse nature of the RDRs, each document 1nd1v1dually addresses many
of the Components.and information requirements set forth in RD/RA guidance.
In addition, specific planning and reporting requirements have been developed

which correspond to the RDRs and further 1nformatlon to be generated in the
RD/RA Process.

This Section is intended to provide a framework for developing plans ai.d -
reports for the Work, and is not intended to be a prescriptive explanation of
their content. Other information and requirements may be prescribed by EPA
or the State through the review of the deliverables and other documentis
prepared by the Settling Defendants under this Consent Decree. Unless
otherwise specified, the description is not meant to dlstlngulsh between
draft and final versions of the documents.

3.1 Listing of Plans and Reports

The follow1ng is a list'of the plans and reports described in this
Section. Upon EPA’s request any of these may be submitted in electronic
form. This Section then sets forth a description of the types of
‘ information that should be included in the listed plans and repozfts.
] General Project.Management |
- Project Management Monthly Reports
l%' Technical Memoranda
o Remedial Design [
. 'Dréft Remedial Design Reports
- Final Remedial Design Reports
. .Remedial Action -
. Remeaial Action Qofk Plans
- Health and Safety Plan
. Con%truction Compleﬁion Reports
- Completion of Remedial Action Certification Reports
, ' -+ Completion of the Work Reporté
|
TL7243
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+ Page Pond Post-Closure Operations and Maintenance (O&M) Plan

- Page Pond Annual Monitoring Report | <i>

3.2 General Project Manaqement

Project Management Monthly Reports

The Project Management Monthly Reports shall be a consolidated
status report on all Work. The Reports shall be divided into
separate sections providing the status of the individual Elements
and Components of Work under this SOW. The Reports shall
include, but are not limited to, the following basic information:

‘. Introduction, including the purpose and general descfiption

of the Work currently being conducted.

e Activities/tasks undertaken during the reporting period, and
expected to be undertaken during the next reporting period.

e Deliverables and milestones completed during the reporting
period, and  expected to be completed during the next
reporting period. «

N\

. Identlflcatlon of issues and actlons that have been or are
" being taken to resolve the issues.

e Status of the overall project schedules and any propofﬁ)
" schedule changes. \\

Technical Memoranda

The Technical Memoranda are thé mechanism for requesting

‘modification of plans, designs, and schedules. Technical

memoranda are not required for non-material field changes that

‘Have been approved by EPA. In the event that Settling Defendants

determine that modification of an approved plan, design,. or
schedule is necessary, Settling Defendants shall submit a written
request for the modification to the EPA Project Coordinator which
includes, but is not limited to, the following information:

e General description of and purpose for the modification.

e Justification, including: any calculations, for the
modification. ' ' :

e Actions to be taken to implement the modification, ipcluding
any actions related to subsidiary documents, milestone
events, or activities affected by the modification.

e Recommendations.

O

Ti7243
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3.3 Remedial Design_

. 3.3.1 Draft Remedial Design Reports

Draft Remedial Design Reports (Draft RDRs) have been prepared for
each Element of Work to further define the scope of the Remedial
Actions required by the Records of Decision (RODs) for the Bunker

) Hill Superfund Site issued in August of 1991, and September of
1992. The Draft RDRs have been finalized for the Residential
Yards, ROW, Water Well Closure, and Commercial Properties
Elements of Work. The Draft Page Pond RDR provides the approved
conceptual design for the Page Pond Element of Work and presents
the objectives and Performance Standards to be applied and design
considerations suggested by recent field investigations. The
Final Page Pond RDR will be based upon the approved conceptual
designs presented in the Draft RDR.

3.3.2 Final Remedial Design Reports

The Final Page Pond RDR shall be a continuation and expansion of
the FS, associated technical memoranda, and Draft RDR. The Final
RDR represents the 100% design final plans and specifications,
and shall include the basic information described for the Draft
RDR in addition to incorporating any changes necessary that arise -
from EPA’s comments and modifications. The Final Page Pond RDR
shall include the following:

. e Design drawings. |
e Design specificatidns.
e Design calculations.
" e Design éuality.assurance considerations.

e General design concept and criteria of facilities to be
- constructed.

° Descrlptlon of existing facilities and identification of any

that will be altered, destroyed, or abandoned during
construction. ' '

e Description of off-site'facilities required or affected.

e Analysis/discussion of Performance Standards and how they
have been incorporated into the design.

e Design parameters dictated by the Performance Standards.

3.4 Remedial Action
3.4.1 Remedial Action Work Plans

‘ The Remedial Action Work Plans shall pfovide for the constrgction
of the remedy, in accordance with the SOW, as set forth in the

. ey - -\ —~
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design plans and specifications in any approved final design
submittals requlred by the RDRs. The Remedial Action Work Plans:
shall be the primary plans to control and guide the constructl(%D
of the Elements or Components of Work performed by the Settllng
Defendants under this Consent Decree.

e A Residential Areas Annual Remedial Action Work Plan
addressing all Residential Areas Elements of Work shall be
submitted annually as described in Section V of the SOW.
Such work plans shall address the proposed  remediation
activities for Residential Yards, Water Well Closure, ROW,
and Commercial Properties Elements of Work, to be completed
within the boundaries of Area I during a constructlon Season.
An annual work plan may address all or a portion of one or
more Reasonably Segregable Areas. A Page Pond Remedial
Action Work Plan addressing the Page. Pond Element of Work
shall be submitted as described in Section V of the SOW. The

Remedial Action Work Plans shall 1nclude, but are not 11m1ted
to, the following:

. An overall description of the work to be performed with
cross-references to other documents, if any, containing
more specific details.

. The technical approach for undertaking, monitoring, anc
- completing the Element or Component of Work. The
discussion should include a description of the
procedures, specific activities and objectives of sy
activities, and facilities to be installed; T
Performance Standards; identification of and plans for
obtaining any necessary off-site access, permits, or
approvals; and identification of and plans for any
materials requiring disposal.

A descfiption of the deliverables and milestones.
A construction schedule.

. Sampling and analysis requirements, -including field
verification programs.

- Sampling rationale and data quality objectives.
- Sampling locations and frequency.

- Sampling equipment and sampling, preservatlon,
: preparation and cleaning procedures.

- Samplihg chain of custody procedures.
- Analytical methods and procedures.

. . construction 0&M requirements.

"l"d '7’\‘4..

£:\5104\5104-01\COSOWAS3.FIN = RD/RA Statement of Work , SwiutD ~ Page 17




December 10, 1993

Plan for 1ntegrat1ng, coordinating, and communlcatlng
with EPA, IDHw and other government off1c1als.

Quality assurance measures including:

-  Audits.

- Routine procedures, including internal quality
control checks.

- Corrective action proéedures.
- Construction~related QA/QC.
. Additional health and safety measures.

. QA/QC measures shall be in accordance with EPA
guidance, including ° "Interinm Guidelines and
Specifications for Preparing Quality Assurance Proje«t
Plans", December 1980, (QAMS-005/80); "Data Quality
Objective Guidance", (EPA/540/G87/003 .and 004); &and
appropriate EPA Region 10 guidance. :

Health and Safety Plan

A Remedial Action Health and Safety Plan shall establish health,
safety, and emergency response procedures for field activitie.

associated with the construction of each Element or Component of
Work to be performed by the Settling Defendants. The Plan shall

conform to applicable or appropriate Occupational safety and
Health Administration (OSHA) regulations, requirements, and
guidance. This Health and Safety Plan shall comprehensively
address all construction work in Area I of the Site. Specific
Health and Safety issues pertinent to a single Element of Work
shall be further addressed in that Remedial Action Work Plan.
In that manner the comprehensive Health and Safety Plan shall be
supplemented by the Residential Areas Annual Remedial Action Work
Plans and the Page Pond Remedial Action Work Plan. The Plan, in
conjunction with the above-referenced Remedial Action Work Plan,

shall include, but is not limited to, the following basic
information: ' _ .

e Overall descrlptlon of the Plan, including purpose and a

general description of the Elements or Components of Work
covered by the Plan.

¢ Emergency and post-emergency procedures, including the
de51gnat10n of the Settling Defendants’ emergency response
coordinator.

¢ Standard job site health and safety con51derationé and

procedures, including hazards evaluatlon and chemlcals of.
concern.

£:\5104\5104-01\COSOVAS3.FIN  RD/RA Statement of Work _ \ Page 18
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¢ Communication and notification procedures w1th1n the Settling

Defendants’ organization, and with EPA, State, othe
government officials, and community members. <i>

e Personal Protection Equipment and instructions/procedures to
ensure personnel protection and safety.

¢ Monitoring plans.
¢ Medical surveillance programs and training.

e Recordkeeping and reporting procedures.

3.4.3 Construction Completion Reports

The Construction Completlon Reports certify the completlon of
“"construction of a particular Element or Component of Work. In
" the case of residential areas, a Construction Completion Report

will be prepared annually. These reports will provide
evaluations of completion of Work relative to the scope outlined
in a Residential Areas Annual Remedial Action Work Plan. Tne

Reports shall include, but are not‘limited to, the following:

e Overall description of the Report, ineluding purpose and a
general description of the Element(s) or Component(s) of Work
covered by the Report.

e Overall description. of the constructed Element(s)
Component(s) of Work and all associated facilitie.,
appurtenances, and piping.

e Well Closure Records signed by ‘the Settling Defendants’
pro;ect coordinator or designated representative and records

. indicating that the. work was performed by a well driller
licensed in the State of Idaho.

e As-built plans or plot plans ;Bd specifications including:

. Construction QA/QC records.
. Summary of any modifications implemented by Technical
Memoranda. '

e An Idaho reglstered Professional Engineer must sign and stamp
as-built plans for the Page Pond Element of Work. As-built
plans (plot plans) for the Remedial Actions in residential

. areas must be signed by the Settling Defendants’ Project
Coordlnator, following the procedure outlined in Appendlx E
of the Flnal Residential Yards RDR.

3.4.4 Completion of Remedlal Action Certlflcatlon Reports s
The Completion of Remedial Action Certlflcatlon Reports shall
submitted upon completion of all Elements of Work withi! /a
Reasonably Segregable Area and achievement of Performance

. ‘.-ﬂrr;y«\ ‘i} 3 5
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Standards. These reports shall serve as the Settllng Defendants’
documentation supporting completion of the remedial actions and
achievement of the Performance Standards within a Reasonably
Segregable Area and to request certification from EPA for
approval, with a copy to the State, pursuant to Section XV of the

Consent Decree. The Reports shall include, but are not limited
to, the following information: :

€:\5104\5104-01\COSOWASI . FIN RD/RA Statement of Work

Overall description of the Report, including purpose and a
general description of the Reasonably Segregable Area
including the Elements or Components of Work covered by the
Report. The general description of the Reasonably Segregable
Area shall include a description of the Work that was
undertaken, objectives, period of operatlon, and Performance

‘Standards.

Findings and results of the pre-certification inspection,
including documentation supporting that the Performance
Standards, as approprlate,‘have been met. ‘

Contlngency plans in the event Performance Standards are not
achieved.

Cross-references to the Construction Completion Report(s),
which presents as-built drawings, .corresponding  to the
Elements or Components of Work addressed by the Completion of
Remedial Action Certification Report.

Demonstration that all obligations for a Reasonably
Segregable Area under this SOW and Consent Decree have been
satisfactorily completed or achieved by the Settling
Defendants in accordance with the Consent Decree. :

A statement by the Settling Defendants’ Project Coordinator
that Remedial Action has been completed in full satlsfactlon
of the requirements of the Consent Decree.

For re51dent1al areas, the following statement by an Idaho-

"registered Professional Engineer:

It is hereby certified that the thickness of
the soil barrier layers constructed and the
existence of a visual barrier 1in the.
designated residential yards, commercial
properties, and rights-of-way within a
Reasonably Segregable Area of the Site known

as , represented by the
inspection reports and sampling data included
in = the ‘Residential Area Remediation

Assessment and Certification’ forms -for the
respective properties, is in full satisfaction
of the Performance Standards for barrier
thickness and placement of a visual barrier,
as presented in the Bunker Hill Superfund Site

Ti7E45
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Area I SOW and the Final Residential Yards,
Commercial Properties and Rights-of-Way RDRs. -

¢ ‘For residential areas, the following statemeht'by an Idahtg:>
registered Professional Engineer, or an Idaho-registered
Professional Geologist:

It is hereby certified that well closures,
conducted within a Reasonably Segregable Area
of the site known as -

represented by the Well Closure Records and
supporting information presented in the
Construction Completion Reports, are in full
satisfaction of the Performance Standards for
well closure presented in the Bunker Hill
Superfund Site Area I SOW and the Final Water
Well Closure RDR. h

. For Page ,Pond, a statement by an Idaho-registered-
Professional Engineer that the Remedial Action at Page Pond
is in full satisfaction of the requirements of the Consent
Decree.

Completion of the Work Report

This report shall be submitted after all phases of the Work
(including any O&M obligations required by the Consent Decree)
have been completed in full satisfaction of the requirements

this Consent Decree. Requirements of this report are set for._

in Paragraph 52 of the Consent Decree. The Report shall
comprehensively present the certifications by the Professional
Engineer and Project Coordinator previously required for each
Reasonably - Segregable Area in the individual Completion of
Remedial Action Certlflcatlon Reports. Subsequent actions of the
Settling Defendants, such as 0O&M requirements at Page Pond, and:
the current status of the various Reasonably Segregable Areas

--will be evaluated. If, after review, the Settling Defendants

believe that the Work has been completed in full satisfaction of
the Consent Decree, the report shall be submitted containing the

- following statement, signed by a responsible corporate official

of the Settling Defendants or the Settling Defendants’ Project
Coordlnator' .

‘To the best of my knowledge, after thorough
1nvest1gatlon, I certify that the information
contained in or accompanying this submission
is true, accurate, and complete. I am aware
that there are significant penalties for
subriitting false information, including the
possibility of fine and imprisonment for
. knowing violations.

: . i e R L .
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Page Pond Post-Closure Operation and Maintenance (0&M) Plan

A plan addressing long-term operation and maintenance
requirements for all aspects of Page Pond shall be prepared.

-This document shall reflect the specific post-remediation

activities required to maintain remedy effectiveness at Page Pond
and shall include, but not be limited to:

e Operational procedures.

e Operational emergency response.

e Maintenance procedures and schedules.

¢ Monitoring prOCedures'and schedules.

e Parts and equipment inventory. .

e cCompliance plan that describes the procedures to be used to
guide the compliance testing activities and' acceptance
procedures for demonstrating compliance with the objectives

and Performance ~ Standards associated with the particular
Element or Component of Work.

e Biomonitoring (long term).

- Page Pond Annual Monitoring Report

A report presenting the results of ongoing monltorlng activities

at Page Pond will be prepared annually, as specified in the Draft
Page Pond RDR. The annual. reports shall include, but are not
limited to the following: :

] Results of sediment and water quality monitoring conducted as

specified in the Draft Page Pond RDR.

e Results of biomonitoring conducted as specified in the Draft
Page Pond RDR.

e A brief evaluation of the current year’s data relative to.

historical data and biomonitoring data from similar areas in
the region. :

ik e A “
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4.0 DELIVERABLES

fhis section presents listings of deliverables associated with the Work. T(i)

sets of deliverables will be developed for Work conducted after completion of
the remedial de51gn, one set will apply to remedial action at Page Pond, and
the other set will apply to remedial action for Residential Areas.

Residential Areas shall consist of the following Elements of Work occurring .

within Area I boundaries as delineated by the Allocation Map: Rights-of-Way,
Commercial Properties, Residential Yards, and Water Well Closure.

4.1 Remedial Design

The following separate deliverables, for the co:responding Elements of
Work, apply to Work conducted through completion of the remedial design:

* Draft Residential Yards RDR
' -+ Final Remedial Design Report (Attachment E to Consent Decree)

] Draft Page Pond RDR
"+ Draft Remedial Design Report (Attachment F to Consent Decree!
. Flnal Remedlal Design Report

° Draft Rights-of-Way RDR ,
K . Flnal Remedlal Design Report (Attachment G to Consent Decree)

L] Draft Commer01a1 Properties RDR
+ Final Remedial Design Report (Attachment H to Consent Decree)t>

. "Draft Water Well Closure RDR °
+ Final Remedial Design Report (Attachment I to Consent Decree)

4.2 Remedial Action

4.2.1 Page Pond

- For the Page Pond Element of Work, theAfollowing deliverables
will be required after completion of the remedial design phase:

e Draft Remedial Action Work -Plan

0‘ Final Remedial.Action Work Plan

e Monthly Progress Reports

e Construction Completion Report

e Completion of Remedial-Actién Certification Report
e Post Closure O&M Plan |

e Page Pond Annual Monitoring Report.

Al '~t-v—.‘,
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4.2.2 Residential Areas

. For the Residential Areas, a Residential Areas Annual Remedial
: Action Work Plan will be submitted. This Work Plan shall address
the Residential Yards, Rights-of-Way, Commercial Properties, and
"Water Well Closures for a given geographic area. The Work Plan
and other subsequent deliverables are listed below.
e Draft Residential Areas Annual Remedial Action Work Plan
e Final Residential Areas Annual Remedial Action Work Plan

e Monthly Progress Reports

e Construction Completion Reports (annually including Plot
Plans)

‘e  Completion of Remedial Action Certification Report (per
Reasonably Segregable Area)

4.3 Health and Safety Plan
In addition to the above reports a comprehensive Health and Séfety Plan

is also recognized as a deliverable for Area I Elements of Work. Details

regarding sampling and analysis will be 1ncluded as part of the Remedlal'
Actlon Work Plans.

..4 Completion of Work Report

A Completion of Work Report will also ultimately be prepared.

T‘?::s
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5.0 OVERALﬁ PROJECT SCHEDULE
The Overall Project Schedule provides: - <i>

o " a master schedule for all significant milestone events and
: act1v1t1es, and

° a list of all deliverables for all Elements or Components of Work
specified below and a master schedule for the production of these
deliverables.

Individual schedules for completion of remedial actions for Residential Areas
and Page Pond are provided.

\

4 5.1 Residential,Areas

The approach for remediation of residential areas is the completion cf
all Residential Yards, ROW, Commercial Properties, and Water Well
Closures within a given Reasonably Segregable Area. The controlling
factor for the timing of the certification of a Reasonably Segregable
Area is the number of Residential Yards requiring remediation. This
number includes all yards sampled which equal or exceed the-l,ooo ppm
lead threshold and any additional yards requlrlng remediation in order
to attain the 350 ppm average for yards in each Reasonably Segregable
Area. At this tlme, the sampling required to determine the total number
of yards requiring remediation has not been conducted. For this reason,
a precise comprehensive schedule for completion of residential areas
cannot be developed. Instead, the rate of remediation and duration /%
completion of Work will be based upon the process described below.

During the first and second constructlon seasons, a minimum of 130 (first
season) and 200 yards (second season), will be remediated. Following the:
conclusion of the second construction season, representatives from EPA,
the State, and the Settling Defendants will meet to reassess the minimum
number of yards to. be remediated during each remaining construction
season. If no consensus is reached, the minimum will remain at 200.
This reassessment will take lnto account the 1mpact of the remedlatlon
on the communltles.

Prior to each upcoming construction season, EPA, in consultation with the
State, may, until April 1 of each year, add the yards of homes meeting
the "high risk" criteria (as outlined 'in Section 1.2.2 of this SOW) to
the list of yards to be remediated provided in the Residential Areas
Annual Remedial Action Work Plan. EPA, in consultation with the State,
may then add an additional 30 yards until’ September 15th. T6 help
facilitate efficient scheduling of remediation activities, the Settling
Defendants will be notified as soon as a high risk yard has been
identified. EPA and the State will make best efforts to identify all
high risk yards prior to September 1st. Yards added as part of the "hlgh
risk” program shall count toward the attainment of the annual minimum

. humber criteria specified above.

A Draft Residential Areas Annual Remedial Action Work Plan shall .be
produced for EPA review/approval on or before April 15 of each year. A
comments on the Draft Work Plan will be provided by May 15 of each year'

?“\r- . .
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to allow revision of the Draft wOrk Plan prior to June 15 of each year. -
Each year’s Work shall be initiated by June 15, if weather conditions
allow, and shall be completed by December .31 or earlier. The attached
Remedial Action General Activity Schedule reflects the planned sequence
and general rate of remediation based upon the defined Reasonably
Segregable Areas and assumptions as to the number of yards requiring
remediation within a Reasonably Segregable Area. The actual total number
of yards remediated shall be dependent upon sampling results, the annual
number of high risk yards, and permission to access yards.

Given this approach, the controlling deliverable for this aspect of the
Work will be the Draft Residential Areas Annual Remedial Action Work
Plan. This document will serve as the controlling activity for the
critical path analysis for Work in the Residential Areas. The attached
Residential Areas - Remedial ‘Action -Sequence and General Schedule
provides a basis for scheduling of subsequent activities and reports
The anticipated overall schedule for Area I remediation is provided in
the Remedial Actions General Activity Schedule (attached).

Page Pond

The attéchedfPage Pond - Remedial Action Sequence and General Schedule

provides a basis for scheduling and subsequent deliverables/milestones.

The controlling activities are the finalization of the Final Page Pond
RDR and the Page Pond Remedial Action Work Plan. A Draft Final Page Pond
RDR will be submitted by September 1, 1994. A Draft Page Pond Remedial
Action Work Plan will be produced by March 1, 1995. A construction

schedule will be provided in the EPA-approved Final Page Pond RDR. A

Construction Completion Report will be provided within 60 days of
completion of the Page Pond remedial activities, and a Pre-Certification
Inspection will be conducted within 90 days of concluding that the
applicable Performance Standards have been attained. The Completion of
Remedial Action Certification Report for Page Pond will be submitted
within 30 days of the Pre-Certification Inspection.

Initial Planning Efforts

The Settling Defendants will begin work on preparation of the following
deliverables at the time of lodging of the Consent Decree, in accordance
with the schedule set forth in this SOW:

. Monthly Progress Reports
o Technical Memoranda (as needed)
e Final Page Pond Remedial Design Report
. ‘Residential Areas Annual Remedial Action Work Plan
L Paée Pond Remédial Action Work Plan
e Héalth and Safety Plan (as needed).

Work shall proceed on these deliverables in order to prepare for future
sampling and constructlon activities in accordance with the attached

rz 4?‘7"': o
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Residential Areas - Remedial Action Sequence and General Schedule

TASK

DEADLINE

Mohthly Progress Reports

(comprehensive reports for all
Area I Work)

tenth day of each month
following the reporting
period.

' Draft Residential Areas Annual

Remedial Action Work Plan

April. 15

EPA and State comments on the
Draft Residential Areas Annual

' Remediation Action Work Plan

May 15

Final Residential Areas Annual
Remedial Action Work Plan

June 15

Initiation of Remedial Action

Jdne 15.

Completion of Construction Season

December 31 or earlier

Construction Completion Report
(annually) '

60 days after completion
of Construction Season

Pre-Certification Inspection for
completion of Remedial Action
Certification Report

7

within 90 days of
concluding that ,
Performance Standards
have been attained for a
Reasonably Segregable
Area . :

Completion of a Remedial Action
Certification Report (after
concluding that work has been
completed for a Reasonably
Segregable Area)

within 30 days of the
Pre-Certification
Inspection

Pre-Certification Inspection for
Completion of Work Report..

.concluding that all work

within 90 déys of

has been completed for
Area I ‘

Completion of Work Report’

within 30 days of Pre-
Certification Inspection
(both the Residential
Areas and Page Pond will
be addressed in a single
report)

E2\S104\5104-01\COSOMAS3 . FIN " RD/RA Statement of Work
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TASK

DEADLINE

Monthly Progress Reports

(comprehensive reports for all Area
I Work)

tenth day of each month
following the reporting
pericd

Draft Final Page Pond RDR.

September 1, 1994 °

Draft Page Pond Remedial Action Work
Plan

‘March 1,

1995

Construction Completion Report

60 days after completion
of Construction

Pre-Certification Inspection for
Completion of Remadial Action
Certification Report

within 90 days of
concluding that

Performance Standards have
been attained for the Page

Pond Element of Work

Completion of Remedial Action
Certification Report

within 30 days of Pre-
Certification Inspection

pagélpond Annual Monitoring Program

‘90 daye after conclusion

of the sampling season

Pre-Certification Inapection for
Completion of Work Report

within 90 days of
concluding that all Work
has been completed for
Araa I

£2\3104\3104-01\CDOSOWASI . FIN

Complation of Work Report

within 30 days of Pre-
Cartification Imspection
{both .the Residential
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Bunker Mil Superfund Site

Area |
Draft Remedial Action Qeneral Activity Schedule

Resldenthal Yards:
Kellogg

Smetervile
Plneﬁust
Wardner

Page
Ell?abeh Park
High Risk

Water Wall Closure within Arca I:.

Domestic

Commercial and Monlixing

Other Areas:
Commaerclal Propartios within

Aeal
Page Pond and Swamps
ASARCO Commorchal Propartles

Rights~of-Way within Area |

4904801« AIOW - IOCOwD

1995

1996

1997

1998

1999

2000

2001

1994
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. : | ATTACHMENT D TO THE CONSENT DECREE

'INSTITUTIONAL CONTROLS PROGRAM DOCUMENT

1. "Introduction. The purpose of this document is to 1list

and describe tﬁe responsibilities of the Settling Defendants with -
respéct to the implementationvof the Institutional Controls'Program
(ICP) for'Aiea I' of the site. The ICP for the Site is generally
described.in the foiiowing documents: ICP Regulatory Component
Docqment (Mﬁrray Lamont & Associates, Inc., 1993) ("ICP;Regulatory
‘Document"); An EValuation of Institutional Controls for the
Populated Areas of the Bunker Hill Superfund Ssite ' (Draft)
(Panhandle Health District, 1991); the Panhandle Health District
p 'Environmentai Health dee; and supporting amendments to the
. following documents as proposed or as ultimately adopted for the
. Site: the Model SupdivisionfOrdihance, storm water regulations,
and changes to existing comprehensive plans and land use
regulations. These documents clarify and refine.thexrequirements
for the 1CP outlined in the Records of Decision for the Site.
Although the ICP applies to the entire Site, the sole obligation of
the Settling Defendants is to fund and/or. implement the followlng
eight program elements as they apply to Area I,.as described belo&.

With respect to these program elements, the Panhandle Health

1 waprea I" means that area for which Settling Defendants
have responsibility under the Consent Decree, as delineated on

the Bunker Hill Superfund Site Allocation Map, Attachment C to
the Consent Decree.

"l’ ’ o o AL1O35A9 WP
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District (PHD) will serve as”the clearinghouse for citizen requests

for ICP information or services.
2, Program Elements. The ICP elements to be funded and/or

implemented by the Settling Defendants consist of the following

‘eiqht‘programs as they relate to Area I. Each of these elements as

they relate to Area I shall be annually funded and/or implemented

by the Settling Deféndants uhtii certification of all Remedial

Actions. Uponléertification of all Remedial Actions, each of these

program elements as they relate to Area I shall‘be permanently

funded by the Settling Defendants in accdrdance with the terms of
sgction 3(d)(ii)~hgrein. | _ _

a. Administration. The Settling Defendants shall fund

in‘acéordance with section 3 the administrative

'ove:sight ‘and monitoring of the ICP, including

permits and inspection 'progfams, budgeting,

sampling,‘ enforcement, public feiations,

coordination with local governments, coordinatioﬁ'

of material sﬁpply progfams and -delivery and

‘ disposal syétéms, and other administrative duties

required for implementétion of the ICP in Area TI.

The Settling Defendants shall fund thé reasonable

‘costs, including attorneys' feés, of any nuisance

or other actiqns brought by PHD to abate lead

AL1035A9.wP
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° rélated releases from the two following properties

located 6utgide of Area I: 1) the R.J. Partnership
property, tax parcel nunber D-0000-006~3400; and 2)
the K.I. Corporation property, tax parcel number D-
0000-006-2600. |

Bducation. The Settlihg Defeﬁdants shall fund in
accordance with section 3 an education program
consisting of four main elements: pamphlets,
brochures, multi-media information, and information
enclosed with propérty tax and utility billingé or
other availabie delivery mechanisms. |
Health Intervention. Settling Defendants shall
fund in accordance with seétion 3 the following
elements of thé Health Intervention Program:
counseling, elementéry education, and physician
education. Blood lead screening is an importént
component of the Health Intervention Program;
however, it' will not be‘ part of the agettling_

Defendants' obligations under this Consent Decree.

" Interior Material supply Progran. This prégram}

will assist homeowners and residential tenants in
the establishment of barriers within the home.
Until the certification of all Remedial Actions,
the Settling Defendants will prdvide HEPA vacuums,

coveralls, and respirators for distribution by PHD,

AL1035A9.WP
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and plastic sheeting and gravel for interior

remodeling projects carried out in Area I in

accordance with the ICP Requlatory Document upon

- receiving a request by the PHD. After the

certification of all Remedial Actions, PHD will
assume full responsibility for implementétion of
the program using fund:.ng prov:Lded by the Settllng

Defendants in accordance with section 3.

-Bxterior x_ateria]_.' Supply Program. Until

cértifidatioh of all  Remedial Actibns, Settling
Defendants will p.rovide ahd- deliver clean top soii
and crushed rock, as defined by tﬁe Residential
Soils RDR, for exterior 'residential projects in
Area I retiuiring no more than one cubic yard of
material which are carried out in accordance with
the ICP Regulatory Document. After the
certification of . all Remedial Actions,v PHD will

assume full responsibility for implementation of

“the program using funding provided by the Settling

Defendants program in accordance with section 3.

At the start of the 1994 construction season, the

Settling Defendants will also make 2500 cubic yards

of clean soil available to the PHD for use in

implementing the ICP.

T ALLO3SA9.WP
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f.‘ Collection Program. Until the certificatibn of all
. ' Remedial Actions, at the request of citizens
~ forwarded by the PHD, the Settling Defendants will
collect, store and transport up to one cubic yard
of ﬁoil, tailings and/or gravel from small
residential projects within Area I to a repository. .
After the certification of all Remedial Actions,
the Settling Defendants will either continue to
pfovide collecﬁion services or provide funding to
the PHD to continue the program in accordance with
section 3. . | ) |
g. Monitoring and Repair. The Settling Defendants
.will nmonitor .and repair remediated areas as
provided in the Residential Yards, Commercial
. ' Properties, é.r;d Rights-of-Way RDRs. Following vthe'A
| certification of completion of a Remedial Action,
as defined in the SOW, the Settling Defendants
shall, in accordance with section 3, fund and the’
PHD shall perform repairs of remediated areas in
such certified areas in accordance with the ICP
 Regulatory Document and the Environmental Health
Code. _
h. Project Disposal and Repository. The Settling
Defendants will make a soils repository available

for all projects within Area I requiring the

ALIO035A9.WP
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disposal of contaminated material which are carried

out in accordance with the ICP Regulatory Document.

Until certification of all Remedial Actions, the
Settling Defendants will maintain and operate a
repository. After certification of all Remedial
Actions, theASettiing Defendants will continue to
provide é repository for such projects in Area I to
be operated by the PHD ﬁsing permanent funding as

described in section 3(d) (iii).

3. ' | Program Funding.

a.

oversight Committee.

i. Duties. An oOversight Committee shall be

established to monitor ICP expenditures by PHD, to |

approve annual budgets, and to establish permanent

. .funding as provided in section 3(d)(iii). The

Oversight Committee shall not havevthe authority to
expand the scbpe of the duties of the Settling
Deféndants under this Consent Decree, but shall
have the ‘authority to redirect resources provided

by the Settling Defendants to accomplish the

Apurposes of the ICP. The Oversight Ccommittee shall

also have authority to review the ICP in its

entirety and make recommendations regarding funding

AT TE VTN
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or program elements not to be provided by the

Settling Defendants.

ii.Members.The dversight Committee shall consist of

P.8712

three.persons: one representative each from EPA, -

the Settling Defendants, and the State of Idaho.

The Oversight Committee shall meet at a minimum
once perlquartér at the Site to carry out its
duties. Disputes.reéarding the annual or permanent
financing. of the ICP relaﬁed to Area I shall be
resolved under the Dispute Resolution provisions of
Saction XX of the Consént Decree or the-Hemoréndum
of Agreement between the stéte of Idaho and EPA,
Attachment K to the Consent Decree, as appropriate.
Disputes regarding thé finahcing of funding or
activities other than those to be p:ovided by-ﬁhe
Settling Defendants shall be resolved according to

the terms and conditions épplicable to such other

funding or activity.

.Annual_pﬁdgets. Each year no later than March 1,

the PHD will prepare an annual budget covering the
entire Icf for the following year and submit it to
the Oversight Committee. Thé annual budget
sgbmittal will indicate, in accordance with this

Attachment D, those Area I elements proposed to be

ALIO35A9. WP
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funded and the level of funding by the Settling‘

/'-\;.4\ ~.j
bl G &



. MAY @5 ’94 B5:02PM HELLER EHRMAN
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Defendants. The first year budget .shall be as
provided in section (3)(d)(i). Beginning in the

second year, the Oversiqht Committee will evaluate

- the proposed budget each year based on the scope of

the ICP and the following factors:  number of
inspections to be performed; average time required
for inspections; permits anticipated and work load

by permit type; number of people served by the

health intervention program; contacts planned in

connection with the supply and collection programs;

educational programs by type; relative levels of

_services provided between Area I and other areas of

the Site; and other work unit data on whiéh the
budget is based. Data frbm previous years will be
reviewed in evaluating the importance of various
activity 1levels in regard to'budget'needs. In the
event of a dispute regarding the proposed annual
budget, the previous year's budget will be used
until thé'dispute is resolved. |

Reporting by PHD. In order ﬁé assist with the

budgeting and oversight process, the PHD shall

maintain thorough accounting records of its

activities in implementing the ICP, including
personnel hours by type of activity (program

elements), mileage, telephone logs, equipment costs

-
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and other expenses and receipts. This information.

‘ will include a breakdown of costs ‘incurred in
| implementing the ICP in Area I, and shall be used
to prepare monthly budget status réports comparing

'éctual spending to budgeted amounts. Summaries

thereof shall be subnitted quarterly to the

Oversight Committee by PHD. At the reduest of, and

as funded by, the Settling Defendants, there shall

be an annual audit of the program condﬁcﬁed by

independent certified ﬁublic accoﬁﬁtants and

directed by the Oversight Committee. In any case,

) accounting information regarding the ICP shall be
- made availab;e to the Settling Deféndants‘ upon

. . reasonable request.

. a. PRP Punding.

- i) Start-up Funding. The PHD has proposed, and
the parties have approved, a first year total
start-up budget of $224,100 plus $28,000 in

capital costs. The Settliné Defendants have
agreed - to reimburse the éntity pfovidihg the
funding within sixty.days“of the entry of the
Consent Decree for any of ‘thesé budgeted
startfup costs incurred énd paid after the

lodging of the Consent Decree but prior to its

entfy by the Court.

- - )
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Annual Funding. Until permanent funding is
established as set forth below, the Settling
Defendants shall pay only those costs actually
incurred in implementing the eight ICP program

elements in Area I. By July 1 of each year,

the Settling Defendants shall pay the

~ estimated budget for the first two quarters of

PHD's fiscal year. BQ the first day of each

subsequent quarter, payments shall be made

such that the' budgeted amounts will be .

reconciled each quarﬁer thereafter with the

amounts actually incurred in the preceding

- guarters.

Permanent Funding. Within sixty days of
certification of all Remedial Actions, the

Settling Defendants shall provide permanent

funding for the program elements of the ICP as

they relate'to Area I. The total amount of
permanent funding to be provided by Settling
Defendants shall be calculated, in accordance
with this Attachment D, based 'oh actual
expenditure and activity level history, the
then current scope and program elements of the
ICP, and brojected activity levels and

necessary contingency amounts for the future.

“=10-
ALIO35A9.WP

[ S ]

rq-. R,
L a6 aece”

O



.

- . MAY @5 ’94 @5:8@PM HELLER EHRMAN P.12/12

The Settling Defendanté' percentage of the
.‘ : ' total amount of permanent funding shail be
' calculated using the historical breakdown of
costs prepared by the PHD pursuant to
Section 3(c) above. The funds provided by the
Settling Defendants shail‘be placed in a trust

fund or similar mechanisn.

® ,
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BUNKER HILL SUPERFUND SITE

FINAL RESIDENTIAL YARDS
REMEDIAL DESIGN REPORT

ATTACHMENT E

. March 1994

Prepared For:

ASARCO INCORPORATED, HECLA MINING COMPANY, SUNSHINE MINING COMPANY
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BUNKER HILL SUPERFUND SITE

FINAL WATER WELL CLOSURE
- REMEDIAL DESIGN REPORT

ATTACHMENT F

pu_
®

March 1994

" Prepared For:
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ASARCO INCORPORATED, HECLA MINING COMPANY, SUNSHINE MINING COMPANY
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BUNKER HILL SUPERFUND SITE

DRAFT PAGE POND
REMEDIAL DESIGN REPORT

ATTACHMENT G

March 1994

Prepared For:

ASARCO INCORPORATED, HECLA MINING COMPANY, SUNSHINE MINING COMPANY
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BUNKER HILL SUPERFUND SITE

FINAL RIGHTS-OF-WAY
REMEDIAL DESIGN REPORT

A'I‘TACHMENT H

March 1994

Prepared For:

ASARCO INCORPORATED, HECLA MINING COMPANY, SUNSHINE MINING COMPANY
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ATTACHMENT 1

BUNKER HILL SUPERFUND SITE

FINAL COMMERCIAL PROPERTIES
REMEDIAL DESIGN REPORT

March 1994

Prepared For:

ASARCO INCORPORATED, HECLA MINING COMPANY, SUNSHINE MINING COMPANY



. ) ' Attachment J
to the Bunker Hill Consent Decree

Any three of the four numbered requirements must be satisfied to
conply with the financial assurance requirements of Paragraph
49 (e) of the Bunker Hill Consent Decree:

1. Either of the following two (2) alternatives:
a. i. total liabilities/net worth = 1.5 or less!;
or
ii. net income plus depreéiation, depletion, and

amortization minus $ 10 million/total liabilities
greater than 0.10.

b. A current bond rating for the company's most
recent bond issuance of AAA, AA,A, or BBB as issued by
Standard and Poor's or Aaa, Aa, or Baa as issued by
Moody's.

2. A ratio of current assets to current liabilities = 1.25
or greater.

. 3. Tangible net worth greater than the sum of the response
cost estimate and other obligations covered by a financial test
plus $ 10 million.

4. Assets located in the united States amounting to at
least ninety percent (90%) of total assets or at least six (6)
times the sum of the current cost estimate of work to be
performed and any obligations covered by the financial test.

! The liabilities include all of the company's

environmental liabilities for which assurance is given using a
. financial test. T aryrraa,
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ATTACHMENT K

Memorandum of Agreement
between
United States Environmental Protection Agency
and the
Idaho Department of Health and Welfare

Division of Environmental Quality
for the

" Consent Decree for Area I of the

Bunker Hill Superfund Site

‘Goal

The Idaho Department of Health and Welfare, Division of
Environmental Quality ("State") and the United States
Environmental Protection Agency ("EPA") seek to coordinate
resources to oversee the implementation of Remedial Actions at
the Bunker Hill Superfund Site. Coordination of oversight
activities and enforcement actions taken in accordance with the
Bunker Hill Consent Decree ("CD") with Hecla, ASARCO, Sunshine
Coeur d‘'Alene Mines and Callahan Mining Company will facilitate
the successful completion of certain activities specified in the
Records of Decision ("RODs") for the Bunker Hill Site.

This Memorandum. of Agreement ("MOA") recognizes the following:

1. The benefit of the State's knowledge, expertise, and
extensive involvement in the Bunker Hill Site, as well as the
availability of on-site field oversight staff located at the
Project Office in Kellogg, Idaho. Additionally, the State has

contractor support available to further assist in oversight
activities.

2. A combination of EPA and State resources will provide

the most effective and efficient remedlatlon of the areas
outllned in the CD.

Purpose:

This MOA seeks to delineate the general areas of
responsibility of the EPA and the State in connection with )
implementation of remedial actions in the designated areas of the
Bunker Hill Site, and to describe the procedures that will be

followed in owerseeing Work conducted by Settling Defendants at
the Site.

Page 1 MEMORANDUM OF AGREEMENT BETWEEN EPA AND THE STATE

OF IDAHO FOR THE BUNKER HILL SUPERFUND SITE
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Agreements:

This MOA recognizes that the State will play a major role in
oversight of remedial actions in the areas of the Site that are
encompassed in a Consent Decree with a group of Settling

- Defendants for the Bunker Hill Site. While the State and EPA

will both have responsibilities for document review and oversight

"of field activities, it is the agencies expectation that the

State will have primary day-to-day responsibilities for these
activities. Recognizing that EPA has the ‘authority to assess
stipulated penalties against the Settling Defendants under the
terms of the Consent Decree, EPA will work closely with the State

"to ensure that the activities of the agencies are well

coordinated.

1. State Opportunity for Review and Comment: The Consent
Decree provides the State with the opportunity for review and
comment in a number of instances. The agencies expect that the

‘State's review and comment will provide the basis for most of the
. agencies decisions under this Consent Decree and thereéfore is a

significant responsibillty which the State accepts and EPA
respects. The agen01es agree that any disagreements arising from
the State's role in reviewing and commenting will be referred to
the formal dispute resolution procedure provided by Paragraph 6.

2. Deliverable Review/Comment: Unless otherwise agreed,
agency comments regarding Consent Decree deliverables will be
developed by the State, with EPA input. EPA will make every
effort to transmit comments to the State on each deliverable

‘seven (7) days prior to the date a response is due to Settling

Defendants. A standard transmittal form, documenting EPA

“concurrence with the State's compiled comments will be developed

to expedite transmittal of comment letters to Settling :
Defendants. Formal transmittal of the comments to the Settling

“- Defendants will be performed by EPA or by the State at EPA's

request. While EPA retains the responsibility for approving all
deliverables required by the Consent Decree, any disagreements
regarding approval or disapproval of deliverables will be

referred to the formal dispute resolution procedure provided by
Paragraph 6. . ,

In general, EPA and the State Project Coordinators or
designees will work to develop responses to Settling Defendants'
deliverables which reflect the view of both agencies. When the
EPA and State Project Coordinators or their designees are unable
to resolve disagreements following discussion of the disputed
issues with their respective supervisors, the matter will be

referred to the formal dispute resolutlon procedure provxoed by
Paragraph 6.

Page 2 MEMORANDUM OF AGREEMENT BETWEEN EPA AND THE STATE
OF IDAHO FOR THE BUNKER HILL SUPERFUND SITE
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3. Field Oversight: While both EPA and the State have
‘ responsibilities for overs;Lght of field activities, the State is
expected to provide prlmary day-to-day over51qht because of the
availability of the on-site State staff in the Kellogg Superfund
Project Office. EPA and the State agree.that their respective
Project Coordinators or designees have authorlty to make field
- decisions on behalf of their respective agencies. The State
shall keep EPA updated on field activities and will notify EPA
immediately of any significant changes in these activities. 1In
the event there is a disagreement between EPA and the State, such
dispute shall be referred to the formal dispute resolution
procedure’ prov1ded by Paragraph 6.

In the event that there is a release or threat of release
which constitutes an emergency situation under Paragraph 53 of
the Consent Decree, EPA and the State shall coordinate any
‘necessary consultations with the Settling Defendants regardlng
appropriate response actions to prevent, abate or minimize such
release. In the event there is d disagreement between EPA and

the State, such dispute shall.be referred to the formal dlspute
resolution procedure provided by Paragraph 6.

Prior to halting work in accordance with Paragraph 46 of the

Consent Decree, the State Project Coordinator or designee will,
if possible, consult with the EPA Project Coordinator or
designee. Immediately upon halting work, the State Project
coordinator or designee will notify the EPA Project Coordinator

. or designee. The agencies will coordinate to resolve the
problem. In the event there is a disagreement between EPA and
the State, such dispute shall be referred to the formal dlspute
Tesolution procedure provided by Paragraph 6.

4, Stipulated Penalties: Upon identification of a concern
.during the course of remedial action implementation, either
agency shall document the concern-and may informally request that
the Settling Defendants take appropriate action(s). Should
efforts at informal resolution fail, the Project Coordinators or
‘designee shall determine if a Notlflcatlon of Violation ('"NOV")
should be issued to the Settling Defendants. It will be the
responsibility of the agency field staff to promptly bring issues
to the attention of the EPA and the State Project Coordinators or
designees and to clearly document identified problems. EPA/State
consultation on such matters will be conducted within one (1)
working day of the time the matter is brought to the attentlon of
the State and EPA Project Coordlnators or de51gnees

If EPA and the State PrOJect Coordlnators or designees,
agree that a NOV should be issued, EPA will promptly issue the
NOV. If EPA and the State agree that issuance of an NOV is
inappropriate, the Project Coordinator or designees, may send a
letter to the Settling Defendants noting the problem identified

. Page 3 ~ MEMORANDUM OF AGREEMENT BETWEEN EPA AND THE STATE
S OF IDAHO FOR THE BUNKER HILL SUPERFUND SITE
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and explaining the Agency position on the issue. In the event
there 'is a disagreement between EPA and the State, such dispute

shall be referred to the formal dispute resolution procedure
prov1ded by Paragraph 6.

EPA will consult with the State prlor to lssulng a written
demand for payment of Stipulated Penalties. EPA is responsible

for assessing Stipulated Penalties under the terms of the Consent

Decree.

5. Instltutlonal Controls Program: Disagreements
between the EPA and State representatives on the Institutional
Controls Oversight Committee established by Attachment D to the

Consent Decree shall be referred to the formal dispute resolution
procedure provided by Paragraph 6.

6. Resolution of Disputes: Disagreements between the State
and EPA on matters covered by this MOA shall be immediately
elevated to the next level of management. If these managers are
not able to resolve the disagreement, the issue will be referred
to the State Remediation Bureau Chief, -and the EPA Superfund
Remedial Branch Chief, for joint consultation and resolution. 1In
the event that a joint resolution is not reached at this level of
management, the Director of the Hazardous Waste Division, after
consultation (if requested and available) with the Division of
Environmental Quality Administrator will make a final decision
regarding the disputed matter. The Directcr of the Hazardous

Waste Division will make reasonable efforts to resolve the matter

within twenty (20) days. Any decision of the Hazardous Waste

Division Director relating to matters covered by this MOA shall
- -be the final resolution of the dispute. Such decision is not

subject to judicial review. Upon reguest ty the State, the

Director of the Hazardous Waste Division wi ll document the basis
for tbe decision.

7.. PReservations. Nothing in this MCA shall be deemed to
limit any authority of the United States, cr the State, to take,
direct, or order all appropriate action or.to seek an order from
the Court to protect human health and the environment or to .

- prevent, abate, respond to, or minimize an actual or threatened
release of Waste Material on, at, cor from the Site.

8. Modification and Terminaticn. EPA and the State may-
modify this MOA upon mutual agreement of EFA and the State. EPA

or the State may terminate the MOA uzon written thirty (30) days
notification to the other party.

Page 4 . MEMORANDUM OF AGREEMENT BETWEEN EPA AND THE STATE
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~© 9. Effective Date. The MOA shall become effective upon
..signing by EPA Region 10 and the State of Idaho.

Date U. 'S. Environmental Protection Agency
Region 10 '
Date State of Idaho
Idaho Department of Health and Welfare
Division of Environmental Quality
‘ Pagé 5 MEMORANDUM OF AGREEMENT BETWEEN EPA AND THE STATE

OF IDAHO FOR THE BUNKER HILL SUPERFUND SITE
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9. Effective Date. The MOA shall become effective upon

signing by EPA Region 10 and the State of - Idaho. ‘ <j>
" Date . 5. Environmental Protection Agency
- , R ion 10
. -~
S-“f'q‘f - - c\ty:; /Vf*<, //(, "
Date _ State of Idaho

Idaho Department of Health and Welfare
Division of Environmental Quality
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ATTACHMENT L

Memorandum of Agreement
between
United States Environmental Protectlon Agency
and the
Panhandle Health District
"for the Implementation of the
Institutional Controls Program at the
Bunker Hill Superfund Site

\

Goal

The U.S. Environmental Protection Agency (EPA) and the
Panhandle Health District (PHD) enter into this Memorandum of
Agreement (MOA) to provide for the implementation of

Institutional Controls Program for the remedial actlons at the
Bunker Hill Superfund Site.

Purpose:

This MOA delineates the general areas of responsibility of
EPA and:- PHD in connection with the implementation of the
Institutional Controls Program (ICP) at the BunkKer Hill Superfund
site. The purpose of the ICP is to provide a regulatory
mechanism through which barriers are installed, maintained and
protected. The ICP also includes a Health Intervention Program
component and various educational efforts to protect the health

of the population living at the Site from contamination remalnlng

following completion of the Remedial Actions.

Agreements:

This MOA recognizes that PHD will play a major role in the
implementation of the Institutional Controls Program at the Site.

1. Adoption of the Environmental Health Code: An integral
component of the ICP is the Environmental Health Code. Panhandle
Health District agrees to seek to adopt and implement an
Environmental Health Code which will provide the basic requlatory
framework for implementation of the ICP. The Environmental

Health Code must be adopted by PHD prior to the 1n1t1atlon of
remedial actions at the Site.

2. Adoption of ICP Enabling Language by County and
Municipalities: .Panhandle agrees to work with the Shoshone

County and the various local governments to incorporate enabling

language into their planning and zoning ordinances that will
complement the Environmental Health Code and aid in the

Page 1 MEMORANDUM OF AGREEMENT BETWEEN EPA AND THE STATE
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implementation of the ICP. PHD will also be prepared to seek to :
implement the ICP through its own authorities. <:>

3. Irust Fund: A trust account will be established by the
State to receive and manage one million dollars ("$1,000,000) and
may be established to handle the permanent funding established by

- Attachment D of the Consent Decree to be paid by the Settling

Defendants under the Consent Decree. This money will be
distributed for use in implementing the Instltutlonal Controls

.Program.

4. Annual Funding of the ICP: Panhandle agrees to
establish and maintain an appropriate mechanism to receive funds
from the Settling Defendants. Panhandle shall utilize such funds
for implementation of Institutional Control Program as provided
in Attachment D of the Consent Decree.

4 5. ~ Reservations: Nothing in this MOA shall be deemed to
limit any authority of the United States, or PHD, to take,
direct, or order all appropriate action or to seek an order from
the Court to protect human health and the environment or to
prevent, abate, respond to, or minimize an actual or threatened
release of hazardous materials on, at, or from the Site.

6. Termination: EPA or PHD may modify this MOA upon
consent of both parties. This MOA may be terminated upon the
agreement of both EPA and Panhandle. This agreement may be ,<j>
terminated by Panhandle, at any time, should adequate funding not
be available for Panhandle's management of the institutional
controls program. Either party may otherwise terminate this

'agreement by providing at least one year notlce in writing to the
other party. . :

7. Effective Date: The MOA shall become effective upon
signing by EPA Region 10 and the Panhandle Health District.

&JACO‘? 9

.S. Environmental Protection Agency

Reglon 10
Date X Panhandle Health Dist:ict
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implementation of the ICP. PHD will also be prepared to seek to
implement the ICP through its own authorities.

3. Trust Fund: A trust account will be established by the
State to receive and manage one million dollars ("$1,000,000) and
may be established to handle the permanent funding established by
- Attachment D of the Consent Decree to be paid by the Settling
Defendants under the Consent Decree. This money will be

distributed for use in implementing the Institutional Controls
Progran.

4. Annual Fundlng of the ICP: Panhandle agrees to
establish and maintain an appropriate mechanism to receive funds
from the Settling Defendants. Panhandle shall utilize such funds

for implementation of Institutional Control Program as provided
in Attachment D of the Consent Decree.

5. Reservations: Nothing in this MOA shall be deemed to
limit any authority of the United States, or PHD, to take,
direct, or order all appropriate action or to seek an order from
the Court to protect human health and the environment or to

- prevent, abate, respond to, or minimize an actual or threatened
release of hazardous materials on, at, or from the Site.

6. Termination:. EPA or PHD may modify this MOA upon
consent of both parties. This MOA may be terminated upon the
agreement of both EPA and Panhandle. This agreement may be
terminated by Panhandle, at any time, should adequate funding not
be available for Panhandle's management of the institutional
controls program. Either party may otherwise terminate this

‘agreement by providing at least .one year notice in wrltlng to the
other party.

7. Effective Date: The MOA shall become effective upon
signing by EPA Region 10 and the Panhandle Health District.

Date U.S. Environmental Protection Agency
Region 10
5%%7/ RZa}M\ W ’J@j)/ﬁoﬂ/
Date . PanhandlYe Health District
. Page 2 MEMORANDUM OF AGREEMENT BETWEEN EPA AND THE STATE
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ATTACHMENT M

TRUST FUND DECLARATION

The State of Idaho (STATE) hereby makes a declaration of trust
according to the terms and conditions which follow:

1. This declaration of trust is made for the benefit of

human health and the environment within the Bunker Hill Superfund
Site (SITE) in Shoshone County, Idaho. The SITE is defined by
paragraph 4.AD. of the CONSENT DECREE to which this TRUST FUND

DECLARATION is an attachment.

2. All monies paid to the STATE by the SETTLING DEFENDANTS,

.p‘ursuant to paragraphs 7.c. and d. of the CONSENT DECREE, shall be

held by the 'STATE as a TRUST FUND in an account which will be
invested to accrue interest to the TRUST FUND in accordance with
Idaho Code § 67-1210. All other monies paid to, or contributed by,

the STATE for placement in the TRUST FUND pursuant to other

agreements or appropriations shall be likewise held and invested.

3. The Governor of the STATE, or his designee, shall be

TRUSTEE of' the TRUST FUND and shall be authorized and empowered,
consistent with this TRUST FUND DECLARATION, to direct expenditures
of monies from the TRUST FUND.

4. Monies paid to; or contributed by, the STATE and

deéignated to the TRUST FUND shall be used solely and ekclusively

as follows:

. ) ) "‘4‘"
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A. The sum of ONE MILLION DOLLARS ($1,000,000), paid by
the SﬁTTLING DEFENDANTS pursuant to 7.d. Sf the CONSENT DECREE, and
any income garned therefrom, shall be utilized by the TRﬁSTEE to
fund blood lead screening and house dust activities or other
institutional control activities within the SITE for the benefit of
human health and the envifonment'within the SITE (that are not part
of the specific Institutional Control Program activities required
by the CONSENT DECREE and‘Attachment D.thereto).

| B. . Any monies‘péid by the SETfLING DEFENDANTS éursuant
to 7.c. of the CONSENT DECREE, and any income therefrcm, shall_be
utilized by thé TRUSTEE to‘fund Institutional Control Program
activities required by the CONSENT DECREE and.Atﬁachment D thereto.

cC. Any monies paid to, or contributed by, the STATE for

plaéemeht in ‘the TRUST FUND pursuant to any agreement or

appropriation other than the CONSENT DECREE, and any income

therefrom, shall be utilized by the TRUSTEE to fund institutional
control activities or other activities for thé‘benefit of human
health and the environment within the SITE (that are not part of
the specific Institutional Control Program activities required by
the CONSENT DECREE and Attachment D thereto). The Qse of such
monies shall also be in accordance with the terms of the agreement
or appropriation providing for placement of such monies in the

TRUST FUND.

5. The TRUSTEE shall cause a brief annual report to be
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rendered and available to the public as to thé amount, investment

interest and expenditures of the TRUST FUND.

IN WITNESS WHEREOF, the State of Idaho makes this declaration

of trust.

DATED ' 1494
[]
STATE OF IDAHO

Governor

SUBSCRIBED AND SWORN to before me this eézé day of jZZZ%?;__,

1994.
‘..EEAL) . ' Jféfigzﬁié?cégéiguwfzz//
““""‘1'(;"""» ‘ Notary Publi¢ for Idaho
- s“\%‘:,.....?lp"o, : Residing at Boise, Idaho °
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